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I. Introduction: Anatomy of a Foreclosure Rescue Scam

The first key to understanding Foreclosure Rescue Scams is the concept of “home equity.”  Home equity is simply the difference between the market value of a home and the sum total of liabilities (i.e. debt) on the property.  For instance, a home that is worth $250,000, but is subject to a $100,000 mortgage, will have $150,000 of home equity (assuming there are no other liens or debts against the property).  Although home equity is not a “liquid asset,” meaning that the homeowner must generally sell or refinance the home in order to access the equity, a homeowner’s equity is often the greatest financial asset he or she possesses.  

The foreclosure of a home threatens the homeowner with the loss of that equity as well as the home.  Typically, when a home is sold at a foreclosure sale, the purchase price is far below the fair market value of the property – in some cases, the purchase price is even less than the amount of the debt on the property, leaving the homeowner with a “deficiency,” that is, a continuing debt against the homeowner.  Thus, a homeowner facing foreclosure will ordinarily want to avoid foreclosure if at all possible.

A “foreclosure rescue scam” is a transaction or set of related transactions designed to prey upon homeowners faced with looming foreclosures.  The scam artist’s objective is to take all, or a substantial portion of, the homeowner’s equity without providing any benefit (or any material benefit) in return.  Ordinarily, the scam artist poses as a person seeking to earn a reasonable fee by helping the borrower avoid the foreclosure and preserve the home and the equity, but the scam artist then engineers a transaction whereby the homeowner loses both the home and the equity – but to the scam artist, rather than the foreclosure sale.  

The next key to understanding how foreclosure rescue scams work is to appreciate the circumstances of a homeowner facing the loss of a home through foreclosure.  Typically, a homeowner delinquent on a mortgage loan will have several viable options available for preserving either the home itself or the accumulated equity in the property.  Ideally, if the homeowner has the means to cure the delinquency in a fairly short period of time, the homeowner can probably “reinstate” the loan – that is, pay the delinquent amount, late fees and other associated charges necessary to bring the loan current.  Once reinstated, the homeowner may then continue to make payments on the loan according to its original schedule.  Many reputable lenders will cooperate with delinquent borrowers to facilitate “workout” plans that can enable borrowers to reinstate.

If a homeowner is not able to reinstate the loan, another alternative is refinancing.  Refinancing essentially involves taking out a brand new loan to pay off the old loan.  The new loan may have a lower monthly payment, or a graduated payment schedule, or other terms that might better enable the borrower to repay.  Refinancing is a particularly attractive option for homeowners with substantial equity who may have encountered a temporary income disruption, but is generally not a solution for those whose mortgage debt simply exceeds their means.

Another alternative that may be helpful to some financially-distressed homeowners is a Chapter 13 bankruptcy proceeding.  Known as “reorganization,” a Chapter 13 bankruptcy proceeding may enable a homeowner to preserve the home and restructure his or her debts so that the income available to the homeowner is sufficient to meet the required mortgage payments and meet the homeowner’s other expenses.  But Chapter 13 bankruptcy is not a solution for all homeowners – particularly those whose income is not sufficient to “fund a plan,” that is, enough income to effectively reorganize their debts, preserve their important assets (i.e., the home) and still remain solvent.

For a homeowner who cannot reinstate, who cannot or would not benefit from refinancing the loan, who cannot or would not benefit from a bankruptcy petition, the best remaining option is to sell the home at fair market value.  While not an ideal solution for many, given not only the psychological attachment to one’s home but also the practical difficulties of relocation, a sale (at or near fair market value) enables the homeowner to pay off the debt and preserve the equity – which, even for low-income homeowners, often reaches into 5 or 6 figures.    

Of course, homeowners facing foreclosure often do not fully comprehend their circumstances, and may not be aware of these alternatives.  Or they may lack the information necessary to evaluate the alternatives and make a wise decision.  Some homeowners may lack the education or mental ability to intelligently weigh their alternatives.  Other homeowners’ thinking may be clouded by uncertainty, desperation and fear.  Such homeowners are prime targets for scam artists who hold themselves out as experts in the field and approach homeowners with offers of help and reassurance.

Unfortunately, the type of “help” such scam artists have in mind is not to educate the homeowner about the above three options (reinstate, refinance, or sell), help the homeowner determine which option to pursue, and then assist the homeowner in achieving that objective.  Instead, the scam artist’s agenda is to orchestrate a “foreclosure rescue scam,” that is, a transaction, or more commonly a set of related transactions, designed to take all or a substantial portion of that equity from the homeowner, in the guise of trying to “rescue” the borrower from the foreclosure.

While foreclosure rescue scams differ immensely in their finer details, the basic strategy is generally the same:


1) the “scam artist” will obtain a deed to the homeowner’s property, invariably in 
connection with a lease or other agreement whereby the homeowner retains possession of 
the property and the right to repurchase the home;


2) the scam artist will reinstate or pay off the delinquent mortgage to preserve the home 
from foreclosure, while the homeowner continues to reside in the property and pay “rent” 
to the scam artist; and


3) then, rather than allow the original homeowner to repurchase the property, the scam 
artist will assert ownership of the property outright and remove the homeowner.

In most cases, transactions of this kind enable the scam artist to obtain the homeowner’s property for the cost of reinstating or paying off the homeowner’s mortgage.  The scam artist may then sell the property for up to fair market value, and retain the difference (i.e, the equity).  The net result is that the homeowner loses the property and retains none of the equity.  

Certainly no reasonable homeowner would enter willingly and knowingly enter into a transaction of this kind.  Therefore, it should not be surprising that foreclosure rescue scam artists tend to prey upon the most vulnerable homeowners, such as the elderly, people with cognitive or mental disabilities, and so forth.  It should be noted that homeowners facing foreclosure are almost always under considerable stress and emotional turmoil.  But still, scam artists must frequently (if not always) engage in a good deal of deceit, trickery, exploitation, and other abusive practices to carry out these appalling transactions.  Common tactics include (i) describing the transaction terms orally to the homeowner, but preparing documents containing different (less favorable) terms; (ii) arranging for homeowners to sign incomplete or blank documents (then filling in the terms later); (iii) using delay tactics to undercut the homeowner’s ability to utilize other alternatives; (iv) adding exorbitant fees into the transaction; (v) withholding important documents and information from the homeowner, and so on.  In some cases, scam artists will resort to outright forgery or other crude devices to complete a transaction. 

Consider a hypothetical example:

Joe Homeowner bought his house in Seattle for $125,000 in 1986.  He paid $25,000 down at the time and financed the remaining $100,000 over 30 years.  Joe still owes $50,000 on the house, but now the property is worth $250,000.  Unfortunately, Joe has suffered some financial setbacks lately and cannot afford the $600 per month payments on the house.  He failed to make last month’s payment and with fees and penalties, he now needs $2,000 within two weeks to reinstate.  Joe’s options are: (1) try to come up with the money to reinstate; (2) refinance the house; or (3) sell the house.  

Reinstatement probably is not a good long-term solution for Joe.  He might be able to come up with the $2,000 this time, but if Joe cannot afford $600 per month for 10 more years, then he will run into trouble again.  Refinancing might be a good plan; if he refinances now at a good interest rate, he could cut his monthly payments in half.  But if Joe still can’t afford the $300 per month or so, then he should sell the house.  If Joe sells the house now for $250,000, he can pay off the rest of his mortgage from the sale proceeds and keep the remaining $200,000 in equity.   

Joe, from our example, is an ideal potential victim of a sale-leaseback scheme.  He is facing foreclosure and in a tenuous financial position.  Yet Joe has substantial equity in his home – about $200,000 is potentially available.  Now, let’s imagine that Mick, an enterprising “foreclosure rescue expert” learns of Joe’s situation and proposes the following transaction:


(1) Joe will quitclaim the property to Mick for $50,000;


(2) Mick will lease the property back to Joe for 12 months at $500 per month;


(3) Mick will pay off Joe’s $50,000 mortgage; and


(4) At the end of the 12 months, Joe can buy the property back from Mick for $50,000

If Mick persuades Joe to enter into this transaction, Mick will have achieved Step 1 of the classic foreclosure rescue scam operation: Mick will have obtained a deed to Joe’s property.  Assuming Mick then pays off Joe’s delinquent mortgage, all that stands between Mick and Joe’s $250,000 property is to effectively assert ownership and remove Joe from the picture.  Mick might accomplish this final step in any number of ways; a partial list of common tactics includes:


(i) Joe could fail to pay the $500 per month rent and be evicted for non-payment of rent;


(ii) Mick could seek to terminate Joe’s tenancy for other reasons; 


(iii) Joe could fail to secure financing to repurchase the property;


(iv) Mick could omit Joe’s option to repurchase from the transaction documents;

(v) Mick could prepare transaction documents materially differing from the transaction 
terms orally stated to Joe, for instance, by setting the repurchase price at $100,000 instead 
of $50,000;

(vi) Mick could simply refuse to sell the property back to Joe, or demand a higher price;


(vii) Mick could re-sell the property without Joe’s knowledge…

Again, while the details will vary in any given case, the end result is generally the same: the scam artist makes off with the equity (or the property); the homeowner’s previous mortgage is paid but the homeowner loses the house and receives none, or almost none, of the equity.  In the above example, if Mick is successful in removing Joe from the house, Mick will have obtained a $250,000 asset for only about $50,000.  Mick could presumably then sell the house himself for $250,000 and retain the difference.

Although in the interest of simplicity this summary has focused so far on a simple sale-leaseback transaction involving only a homeowner and the scam artist, it bears mention that most sale-leaseback scams involve at least one additional layer of complexity: the third-party “investor.”  That is, in most scams the homeowner conveys the property not directly to the scam artist, but to a third-party investor who is often, though not always, a confederate of the scam artist.  The scam artist serves as an intermediary between the homeowner and the investor, and collects her portion of the appropriate equity either through a fee arrangement with the homeowner, a side-agreement with the investor, both, or through some other mechanism altogether.  Here is an example of such a scheme:


Joe owns a home worth $300,000, but owes $150,000 on a mortgage to Clash Bank.  
Joe’s mortgage is in default.  Mick approaches Joe and offers to “help save the home.”  
After advising Joe that a mortgage is “out of the question” due to Joe’s poor credit, Mick 
recommends “finding an investor for a sale-leaseback” transaction.  After describing the 
concept of a sale-leaseback generally to Joe, Mick states, “at this point it’s probably your 
only hope.”  Joe authorizes Mick to “search for an investor.”  Two weeks later, Mick 
informs Joe that Nicky will buy the property and lease it back to Joe, with a right to 
repurchase.  Mick tells Joe he can “set up the whole thing for $10,000.”  Joe agrees to 
pay Mick a $10,000 fee for arranging the transaction.  Mick also reaches an agreement 
with Nicky whereby Mick will receive “30% of the profits” on the transaction.  Mick 
then arranges for Joe to convey the property to Nicky for $165,000, with Joe to pay all 
closing costs; Mick assures Joe that Joe will have a right to repurchase the home for 
$165,000 but this provision is not incorporated into any of the transaction documents.  
Nicky takes out a $165,000 loan from Mescalero Bank, and uses the proceeds to pay off 
Joe’s $150,000 mortgage, Mick’s $10,000 “commission,” and $5,000 in assorted closing 
costs, leaving Joe with $0 from the sale.  Nicky executes a 12-month lease agreement 
with Joe for $1,000 per month.  Joe pays Nicky $1,000 per month for 12 months, and 
Nicky uses the money to make the payments on the Mescalero Bank loan.  At the end of 
the 12 months, Nicky declines to renew Joe’s lease and demands possession of the 
property.  Joe obtains approval for a $165,000 loan to repurchase the property but Nicky 
refuses to sell for less than $300,000, so Joe is unable to reacquire title.  Nicky sells the 
property to Paul for $300,000, and pays off Mescalero Bank.  Paul brings eviction 
proceedings against Joe, while Nicky and Mick divide up their $135,000 gain.  Nicky has 
made $94,500 ($300,000 sale price - $165,000 to Mescalero Bank = $135,000 profit, - 
30% to Mick); Mick has made $50,500 (30% of $135,000 + the $10,000 commission); 
Paul owns the house, and Joe has nothing.

Please see the flow-chart below for a summary of the above information.
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II. Legal Theories 

Equity & Common Law

There are numerous equity theories upon which a victim of a foreclosure rescue scam may seek relief.  An understanding as to the contours of each theory is essential to properly advise victims of foreclosure rescue scams and to formulate effective litigation strategies.  


A. Equitable Mortgage

The “equitable mortgage” doctrine, a long-enduring fixture of equity, essentially means that:

Where the transactions actually occurring between the parties are clearly of such a nature as to show a deed absolute in form to have been a mortgage, courts of equity will construe it as such.

Plummer v. Ilse, 41 Wash. 5, 11; 82 P. 1009 (1905).  Put another way, a court has the equitable power to declare a “deed” – an instrument purporting to convey title – to be a “mortgage,” – that is, an instrument conveying only a security interest, not title – to the grantee.  

This power, the equitable mortgage doctrine, is critical to unraveling sale-leaseback transactions because in many such scams, the victim will have signed a “deed” purporting to convey title of her home to another party (usually the scam artist or a confederate).  The grantee will then assert that “deed” as conclusive proof establishing that the grantee has title to the home.  Such a “deed” enables the grantee to avail himself of the “long-standing rule that when property is conveyed by a deed absolute in form, with nothing in the collateral papers to show any contrary intent, the presumption is that the transaction is what it appears to be on its face[.]”  Gossett at 966.  The equitable mortgage doctrine enables a court to look beyond the face of the “deed” and declare the document to convey a security interest (i.e., a mortgage) only, if shown by the surrounding facts and circumstances.  Plummer at 9; see also Pittwood v. Spokane Savings & Loan, 141 Wash. 229, 233-34; 251 P. 283 (1926); see also Parker v. Speedy Re-Finance, Ltd., 23 Wn. App. 64, 70; 596 P.2d 1061 (1979) (“All surrounding circumstances may be inquired into in determining intent.”).

In determining whether to honor a deed as a conveyance of title or declare the deed to convey only a security interest, the key test is whether the parties intended the deed as a conveyance of title or a security interest.   See Gossett v Farmers Insurance Co., 133 Wash.2d 954, 966; 948 P.2d 1264 (1997).  To prevail (in having a deed absolute on its face declared a mortgage), the homeowner must generally show by “clear, cogent, and convincing evidence that it was the intent of both parties that a mortgage be created.”  See Gossett at 966; see Parker at 70.  The intent is determined as of the time the deed was executed.  See Plummer at 9; see also Pittwood v. Spokane Savings & Loan, 141 Wash. 229, 233-34; 251 P. 283 (1926); see also Johnson v. Tacoma National Bank, 65 Wash. 261, 268; 118 P. 21 (1911) (character of the transaction is “fixed at its inception.”).    

Some factors the Washington courts have found persuasive in determining that an absolute deed was intended as a mortgage include: (i) the continued existence of a debtor-creditor relationship between the parties after the execution of the deed; (ii) the value of the property compared to the consideration for the deed; (iii) the substance of other related transactions; (iv) the homeowner’s financial distress at the time of the deed’s execution; and (v) the conduct of the parties.  See, e.g., Phillips v. Blaser, 13 Wash.2d 439, 445; 125 P.2d 291 (1942); Gossett at 966; Parker at 1065-66; Plummer at 9.

Although the equitable mortgage doctrine imposes the high evidentiary burden of “clear, cogent, and convincing evidence” upon the homeowner, deeds executed in connection with sale-leaseback schemes are intrinsically suspect under the equitable mortgage doctrine.  In most cases, several – if not all – of the key factors indicating that a deed was intended as a mortgage will weigh heavily in favor of the foreclosure rescue scam victim, and evidence to establish those factors will ordinarily be available and accessible:

1.  Continued existence of a debtor-creditor relationship:  In a typical real estate sale, the owner of a property conveys title to a buyer, moves out of the property, and has no further relationship with the buyer thereafter.  In a sale-leaseback transaction, however, the homeowner conveys a “deed” to the property, but retains possession in a “lease,” along with some right to “repurchase” the home.  While the perpetrators of such a scheme will inevitably contend the continuing relationship between the parties is one of “landlord-tenant,” in substance this is a debtor-creditor relationship: the debt being the funds the “buyer” contributed to preserve the home from foreclosure.

Example: Joe owns a home subject to a $100,000 mortgage to Clash National Bank.  The mortgage is in default and Joe is facing foreclosure.  Mick agrees to “buy” Joe’s home for $100,000, “lease” the house back to Joe for $1,200 per month, and then “sell” the house back to Joe for $100,000 after one year.  Joe signs a “deed” conveying the property to Mick; Mick pays $100,000 to Clash National Bank to prevent the foreclosure.  While in form Mick is now Joe’s “landlord” and collecting $1,200 per month in “rent,” in substance Mick has loaned Joe $100,000 and is collecting $1,200 per month in interest – with the principal due in full after one year.  This is a debtor-creditor relationship.

2. Value of the property compared to the consideration for the deed: Where a homeowner conveys real property for a price substantially lower than its market value, this factor tends to indicate that the homeowner was not intending to fully alienate the property – otherwise, presumably the homeowner could have and likely would have obtained a more favorable price.  

3. Substance of other related transactions: Again, the Court should not decide an equitable mortgage claim based on the face of the deed alone.  Other related transactions that show the facts and circumstances under which the deed was executed will also reveal the parties’ intentions.  Leases, options to purchase, promissory notes, and other agreements between the parties revealing that the homeowner’s intent was to keep the property and – in substance – borrow money from and repay the “buyer” (and that the buyer was aware of and cooperating in the homeowner’s plan) will tend to establish the deed was meant as a mortgage.

4. Homeowner’s financial distress at time of deed: Clearly, a homeowner in default on a mortgage is in a precarious financial position.  Courts of equity do not look favorably upon transactions designed to exploit such circumstances; that a deed was executed in return for funds needed to prevent foreclosure tends clearly to indicate the purpose of the deed was security for a loan, not a conveyance.  See Phillips v. Blaser, 13 Wash.2d 439, 445-46; 125 P.2d 291 (1942).

5. The conduct of the parties: While the actual conduct of parties to a foreclosure rescue scam transaction vary widely, again the relevant factor is how the parties’ conduct shows their intent.  A “buyer” who leases a house back to the seller, promises to permit the “seller” to repurchase the property, and otherwise cooperates in a scheme described to the homeowner as a means of “saving” the home, or takes other actions demonstrating knowledge of and cooperation in such a scheme, displays an intent to loan money and earn interest – not to acquire property and become a landlord.  Certainly, actions and statements by all the parties and their agents constitute relevant evidence in this connection.  See, e.g., Parker at 1065-66 (considering the actions and statements of the various parties in determining whether an absolute deed was intended as a mortgage or outright conveyance).  In particular, actions and statements by the “buyer” subsequent to the transaction that are inconsistent with the normal expectations of a landlord tend to show the “buyer” acquired only a security interest.  That the original homeowner remains responsible for maintaining the property, making repairs, maintaining utility services, paying any property-related taxes or assessments, etc., tends to show the absence of a bona fide landlord-tenant relationship (and thus the presence of a debtor-creditor relationship). 

Where the victim of a foreclosure rescue scam can produce clear, cogent, and convincing evidence that a deed he executed was actually intended as security for a loan, not an outright conveyance, the equitable mortgage doctrine is a powerful tool in the victim’s arsenal.  The court can declare the deed a mortgage and quiet title in the victim’s name – subject ordinarily to an equitable lien (usually in the amount the “buyer” paid to retire or reinstate the homeowner’s prior mortgage).  If the homeowner has the means of satisfying that lien (probably by refinancing the property), then the homeowner may be able to keep the home.  If not, the homeowner may then be able to sell the property at fair market value, pay off the lien, and retain the equity.


B. Unconscionable Transaction

Courts of equity developed the concept of unconscionability to prevent enforcement of unjust and burdensome contracts which resulted from an unequal bargaining power between the parties. 17A Am.Jur.2d Contracts § 295 (1991).  A finding of unconscionability enables a court of equity to “deny enforcement of all or part of an unfair or oppressive contract based on abuses during the process of forming a contract, or abuses within the actual terms of the contract itself.” Black's Law Dictionary, 6th Ed., p. 1524 (1990).  For the unconscionability doctrine to apply, a contract’s terms must generally be found so onerous that they “affront[] the sense of decency.”  Calamari & Perillo, Contracts § 9-40, 3d ed., at 406 (1987).  
In typical foreclosure rescue scams, homeowners wind up losing their homes and all, or substantially all, of their accrued equity, and receive practically no material benefit from contracts with scam artists and their confederates -- who often derive massive fees and profits from the transactions.  In many such situations, the facts and circumstances will indicate that the transactions certainly “affront the sense of decency.”  Thus, victims of foreclosure rescue scams may often assert viable claims for relief on the grounds that the transactions were unconscionable.  But a closer look at unconscionability in Washington is needed to use and apply this doctrine in our jurisdiction.

In Washington, courts have recognized two categories of unconscionability: substantive unconscionability and procedural unconscionability.  Adler v. Fred Lind  Manor, 153 Wash.2d 331, 344 103 P.3d 773, 781 (2004).  “Substantive unconscionability involves those cases where a clause or term in the contract is alleged to be one-sided or overly harsh....‘[s]hocking to the conscience', 'monstrously harsh', and 'exceedingly calloused.’” Adler, 153 Wash.2d at 344.  This is exemplified by contracts that, by design, only benefit one party at the expense of the other, cause one party to forfeit all meaningful rights, or are so lopsided that a reasonable person who knew what he was signing would not have signed it.  

A court will find procedural unconscionability when the party aggrieved by the contract lacked meaningful choice when entering into the transaction.  See Adler at 345.  A court will evaluate “meaningful choice” in light of (i) the circumstances surrounding the contract, including the manner in which the contract was entered, (ii) whether important terms were hidden in fine print, and (iii) whether the party had a reasonable opportunity to understand the contract.  See Adler at 345.  Unfair circumstances surrounding the execution of the contract, such as high pressure exerted by the dominant party, threats or false promises made by the dominant party, or fear and lack of understanding about the contract by the party in the weaker bargaining position exemplify procedural unconscionability.  

While a party seeking relief under the doctrine of unconscionability is best served by proving the contract both substantively and procedurally unconscionable, this is not necessary in all cases.  In Adler, the Washington Supreme Court held that “in some instances, individual contractual provisions may be so one-sided and harsh as to render them substantively unconscionable despite the fact that the circumstances surrounding the parties' agreement to the contract do not support a finding of procedural unconscionability.”  Adler at 345.  Accordingly, advocates should be aware that in Washington, at least with respect to the most egregious of unconscionable contracts, the presence of substantive unconscionability alone can be sufficient to hold a contract unconscionable. See Adler at 347.  The party attacking the contract has the burden of proving that the contract is unconscionable. Tjart v. Smith Barney, Inc., 107 Wn.App. 885, 28 P.3d 823 (2001).  Note that if a part of a contract is found unconscionable, it may be severed from the rest of the contract unless the court finds it necessary to void the entire contract to avoid an unconscionable result.  Adler at 331. 

Victims of foreclosure rescue scams are often well-positioned to demonstrate both procedural and gross substantive unconscionability.  Common factors supporting this claim often include:

1. Procedural Unconscionability: Again, the standard is proving the homeowner was in a greatly inferior bargaining position to the “buyer” and lacked “meaningful choice” about whether to enter the (unconscionable) transaction or not.  The two most important ways of demonstrating a lack of meaningful choice are: (i) that the homeowner lacked sufficient knowledge to exercise other alternatives; and (ii) that actions by the scam artists rendered other alternatives unfeasible.  A homeowner’s lack of financial sophistication, cognitive disabilities, limited English proficiency, illiteracy, or similar issues can contribute to showing a lack of knowledge (of other options), but in many cases the scam artists will have given homeowners misleading advice or failed to inform the homeowner of other alternatives (thereby deterring and discouraging the homeowner from pursuing a standard sale, refinance loan, or other alternative).  Typical tactics scam artists have used to render homeowners’ other options unfeasible include: (i) delaying the transaction (usually until a date very close to the foreclosure sale), so as to leave insufficient time to exercise other options; (ii) making last-minute changes to the transaction terms; (iii)  clouding the title with deeds, purchase agreements, or other documents (so as to obstruct a sale to anyone other than the scam artist or confederate); (iv) initiating improvements or other work on a property (so as to make it more difficult to sell or refinance); etc.

2. Substantive Unconscionability: In most foreclosure rescue scams, the substantive unconscionability of the transaction will be evident from the amount of home equity the homeowner lost, compared with the massive profits derived by the scam artist and her confederates.  Again, the amount of a homeowner’s equity is the difference between the value of the property and the total amount of debt on the property.  In a standard sale, the homeowner would presumably convey the house for fair market value, pay off the debt, and retain the full amount of the equity, less certain taxes and possibly a reasonable real estate commission.  By comparing that amount (usually a substantial amount money) with the homeowner’s proceeds resulting from the sale-leaseback transaction (usually nothing or next-to-nothing), a homeowner should be able to clearly demonstrate substantive unconscionability.

Example: Joe owns a home worth $300,000, subject to a mortgage of $120,000.  Joe has $180,000 in equity.  Joe enters into a sale-leaseback transaction with Mick, as a “sale price” of $120,000.  Mick pays off Joe’s mortgage and leases the property back to Joe for $2,000 per month for 12 months.  Joe has the “right to repurchase” within the 12 month period for $120,000.  Joe pays the rent but proves unable to obtain financing to re-purchase.  So, at the end of the 12 months, Mick claims title.  In exchange for a $300,000 property, Joe received only the payment of a $120,000 mortgage.  Had Joe sold the property outright instead of entering the sale-leaseback transaction, Joe would have received payment of the mortgage plus about $180,000.  Now, Mick can sell the property and make the $180,000 profit that Joe should have received.  These facts should “affront the sense of decency.”    

Finally, remember that courts can strike specific unconscionable provisions from transactions without voiding transactions entirely.  Adler at 331.  Thus, an important tactical consideration for unconscionability claims is to determine whether your client’s interests are best served by voiding certain provisions of the transaction and allowing others to stand, or by undoing the transactions entirely.  A careful review of the documents and step-by-step analysis of the rescue scam transactions is usually necessary to determine the correct strategy.


C. Fraud & Constructive Trust

Theoretically, it is possible for a foreclosure rescue scam artist to carry out an equity-skimming transaction without making any false statements or committing any otherwise blatantly fraudulent acts.  In practice, however, virtually any foreclosure rescue scam will contain some element of fraudulent conduct.  The key to successfully pursing a fraud claim in a foreclosure rescue scam action is to successfully identify and isolate specific fraudulent actions and gather the evidence necessary to substantiate them.  This overview focuses on the most frequent fraudulent actions commonly associated with foreclosure rescue scams.

Basic common law fraud, or the tort of “intentional misrepresentation” as it is known in Washington, has nine elements: (1) representation of an existing fact; (2) materiality; (3) falsity; 

(4) speaker's knowledge of its falsity; (5) intent of the speaker that it should be acted upon by the plaintiff; (6) plaintiff's ignorance of its falsity; (7) plaintiff's reliance on the truth of the representation; (8) plaintiff's right to rely upon the representation; and (9) damages suffered by the plaintiff.  West Coast, Inc. v. Snohomish County, 112 Wn App. 200, 206; 48 P.3d 997 (2002).  All elements must be proven by clear, cogent, and convincing evidence.  Kirkham v. Smith, 106 Wn. App. 177, 183; 23 P.3d 10 (2001).

In addition to the basic fraud described above – which presumes an active misrepresentation of fact, fraud can also occur by omission.  See, e.g., Gilliland v. Mt. Vernon Hotel Co., 51 Wash.2d 712, 717; 321 P.2d 558 (1958) (“If there is a duty to speak… failure to do so may be as fraudulent as active deception.”).  And while a promise to do something in the future does not ordinarily give rise to a fraud claim if the promise goes unfulfilled, a promise made in bad faith will establish fraud.  See Dowgialla v. Knevage, 48 Wash.2d 326, 336; 294 P.2d 393 (1956).  A promise is made in bad faith when the promisor does not intend to fulfill the promise at the time she makes it.  Dowgialla at 334  

All three types of fraud – active misrepresentations, material omissions, and bad faith promises – are common in foreclosure rescue scams.  Scam artists will frequently employ lies and omissions to gain the homeowner’s trust and confidence and to dissuade the homeowner from pursuing other potential alternatives, such as selling or refinancing his property.  The scam artist will use bad faith promises to induce homeowners to enter into foreclosure rescue transactions, and will often lie about the terms and conditions of the transactions right up to the moment the papers are signed (and beyond).  

Indeed, in most foreclosure rescue scams the perpetrators will tell numerous lies and use numerous forms of deception to carry out the transaction.  The advocate’s critical tasks in preparing a fraud claim based on such deceptions are to (i) identify specific lies, omissions, and bad faith promises; and (ii) determine the effects those falsehoods had on the eventual course of the transactions.  This will enable the advocate to focus on the specific lies that will give rise to a fraud claim.  To accomplish this analysis, advocates should ask the following questions about each potentially fraudulent statement:


1. What, precisely, did the scam artist say? – was it a statement of fact? Was it a promise?


2. Did the homeowner ask any questions or respond?  -- if so, did the scam artist thereby 


acquire some obligation to provide true information to your client (and was that 


required information given?) 


3. Did the statement (or omission) turn out to be false?  (Or promise go unfulfilled?)


4. Could the scam artist possibly have thought the statement was true when he made it?


5. If a promise, could the scam artist have reasonably expected to fulfill the promise?


6. What was the scam artist’s objective in making the statement, omission, or promise?


7. Did the homeowner believe the statement?


8. What did the statement cause the homeowner to do or not do – or, what would the 


homeowner have done differently but for the statement?


9. Did the homeowner discover the falsity of the statement?  If so, when and how?

After analyzing the various lies, omissions, and promises from the scam artists, you are likely to detect at least some that turned out to be false and which the scam artist must have known to be false, that the homeowner reasonably relied upon, and that led to the homeowner’s loss.  The following are some typical types of fraudulent statements common in foreclosure rescue scam transactions:


1. False statements designed to undercut the homeowner’s bargaining position


Example: Mick persuades Joe, a homeowner, to enter into a “sale-leaseback” transaction; Mick explains 
that Joe will sell his house to “Paul,” an investor, for $200,000 and lease it back for $1,000 per month.  A 
closing is scheduled for June 1; a foreclosure sale is scheduled for July 15.  Before June 1, Mick tells Joe 
that “there were some problems and we have to reschedule the closing for June 15.”  On June 14, Mick tells 
Joe “there were some more problems so we’re moving the closing to July 1.”  On June 30, Mick tells Joe 
“everything’s almost ready but we still have couple things to iron out,” and reschedules the closing for July 
12.  At the closing in July 12, Mick informs Joe that Paul will be paying only $125,000 for the house and 
the monthly rent will actually be $1,500 per month.  Joe goes through with the transaction because he fears 
there is insufficient time to act before the July 15 foreclosure sale.  In fact, Mick never attempted to arrange 
a closing before July 12. 


2. False statements designed to gain the homeowner’s trust and confidence


Example: Mick tells Joe, a homeowner and recent immigrant, that Mick has “15 years experience in saving 
homes” and is “specially licensed by the INS to help recent immigrants avoid foreclosures.”  Mick 
produces a business card from “INS Home Solutions” that bears a seal resembling the Immigration & 
Naturalization Service insignia.  Joe believes Mick and thereafter follows Mick’s advice – however, Mick 
has virtually no experience in the real estate or mortgage business and has no affiliation with the INS.


Statements of this kind may support a fraud claim if, but for the false statement, the 
homeowner would never have done business with the scam artist at all, but more often 
the value of these statement is helping establish the homeowner’s reasonable reliance on 
other lies.  That is, false statements used to gain the homeowner’s trust can then render 
the homeowner susceptible to further deception later in the matter.  


3. False statements of fact or omissions that discourage or prevent the homeowner 
from pursuing 
other alternatives 


Example 1: Mick tells Joe, homeowner, that Mick has “run Joe’s credit report” and found that Joe “doesn’t 
qualify for financing.”  Joe tells Mick, “maybe I should just sell the house then,” but Mick replies: “You 
can’t sell it unless you put a new roof on and remove the lead-based paint.  It’s against the law.”  Joe 
believes Mick and therefore does not attempt to refinance or sell the property.  However, Joe’s credit is 
sufficient to obtain financing and there is no law against selling the house in its present condition


Example 2: Mick tells Joe, a homeowner, that Mick is “a mortgage broker and an expert in saving homes 
from foreclosure.”  Joe asks Mick, “what can I do to save my house?”  Mick suggests Joe enter a “sale-
leaseback transaction,” but does not tell Joe about the idea of refinancing the property.  Joe remains 
unaware that a refinance loan is an option, and does not attempt to refinance the 
property.


If the homeowner had sufficient time to sell or the means to refinance the property but 
did not because she reasonably relied on false statement or omissions of this kind, the 
homeowner’s losses can be directly attributed to the fraud.  Compare the scam artists’s 
actual statements to what an honest actor would have told the homeowner in the same 
situation.  Also, where the scam artist has held herself out to the homeowner as an 
“expert” or a person acting on the homeowner’s behalf, the scam artist may have greater 
legal duties to inform and advise the homeowner


4. False statements, omissions, and bad faith promises inducing the homeowner to sign 
documents or enter the transaction generally 


Example 1: Mick presents Joe, a homeowner, with a document to sign.  Joe reads the document but does 
not understand it very well; Joe asks Mick questions about the document and Mick explains that the 
document is a “lease with option to purchase.  It means you get to stay in the house and can buy it back 
from Paul, the investor, at any time.”  In fact, the document is a lease but does not contain any “option to 
purchase.”  Joe trusts Mick and signs the document.  

Example 2: Mick tells Joe, a homeowner, that Mick will “help Joe get a loan to buy the property back” 
from Paul, an “investor,” after Joe enters into a sale-leaseback transaction.  Mick tells Joe that “I ran your 
credit report and you don’t qualify for a loan now, but if you make timely rent payments for a year, then 
you will qualify for a loan.”  However, the transaction that Mick has arranged will entail Joe conveying his 
property to Paul for $100,000, and then having a right to repurchase the property for $250,000.  Mick is 
aware that Joe’s income is not sufficient to afford payments on a $250,000 loan.  

Evaluate the statements the scam artist makes (and doesn’t make) to the homeowner at 
the time of arranging and carrying out the transactions to the information available and 
known to the scam artist at the time.  Did the scam artist have any reasonable basis for 
thinking a sale-leaseback transaction was truly in the homeowner’s best interests, or was 
even a remotely sensible option?  

Ultimately, proving fraud in a foreclosure rescue scam case may entail establishing a series of related falsehoods, not just a single act of deception that caused the homeowner to enter a sale-leaseback transaction instead of pursuing a more orthodox and sensible alternative.  But the victim must eventually be able to find at least some critical piece of misinformation that caused the homeowner to enter the foreclosure rescue scam transaction and forego other alternatives. 

A finding of fraud enables a court of equity to impose a “constructive trust” upon the proceeds of the fraud and order the party holding such fraudulently obtained property to convey it back to the victim.  See Huber v. Coast Inv. Co., Inc., 30 Wn. App. 804, 810; 638 P.2d 609 (1982) (“A constructive trust will be found when property is acquired under circumstances such that the holder of legal title would be unjustly enriched at the expense of another interested party.”); see also Baker v. Leonard, 120 Wash.2d 538, 547; 843 P.2d 1050 (1993) (“whenever the legal title to property, real or personal, has been obtained through actual fraud, misrepresentations, concealments, or through undue influence, duress, taking advantage of one's weakness or necessities, or through any other similar means or under any other similar circumstances which render it unconscientious for the holder of the legal title to retain and enjoy the beneficial interest, equity impresses a constructive trust[.]”).  Note that “while fraud, misrepresentation, bad faith, or overreaching generally provide the rationale for the imposition of a constructive trust … constructive trusts are also imposed in broader circumstances not arising to fraud or undue influence.”  Baker at 547.  
The constructive trust doctrine may thus be used to seek recovery of either the victim’s home itself or to seek equity disbursed to a fraud perpetrator in the form of cash.  Be aware that “the right of a trust beneficiary to reclaim the trust property or interest is cut off by a bona fide purchaser.”  Huber at 810.  

D. Breach of Fiduciary Duty

In most foreclosure rescue scams, the individual orchestrating the fraud will often pose as a real estate agent or mortgage broker working on the homeowner’s behalf.  Indeed, such scam artists are often in business or employed in the real estate or mortgage fields, and may even hold real estate or mortgage broker licenses – factors that often lead homeowners to trust in the scam artist’s skills and expertise.  When the scam artist then abuses that position of trust and confidence to cheat the homeowner out of his property and equity, the homeowner may be able to recover under the common law tort theory, breach of fiduciary duty.  
A fiduciary duty is an obligation owed by one person to act for another’s benefit, “while subordinating one’s personal interests to that other person.”  See Black’s Law Dictionary, 6th Ed., at 625.  In Washington, a fiduciary relationship exists where “one party 'occupies such a relation to the other party as to justify the latter in expecting that his interests will be cared for.’”  Micro Enhancement Intern, Inc. v. Coopers & Lynbrand, LLP, 110 Wn. App. 412, 433; 40 P.3d 1206 (2002).  Also, for a fiduciary duty to exist in Washington, there must be an “agency relationship” between the parties (i.e., the fiduciary must be the agent of the homeowner).  See Wheeler v. Yoakam, 136 Wash. 216, 219; 239 P.2d 557 (1925).  Among the duties a fiduciary owes to her client are: (i) to “exercise the utmost good faith and fidelity toward the principal;” (ii) “a legal, ethical, and moral responsibility on the broker-agent to exercise reasonable care, skill and judgment in obtaining the best bargain possible;” (iii) “to avoid any antagonistic interest or become personally involved with the property without explicit and fully informed consent of the principal;” and (iv) “to make, in all instances, full, fair and timely disclosure of material facts which might affect the principal's rights and interests or influence his actions.”

The elements for establishing a breach of fiduciary duty claim are based in tort; the plaintiff must prove: (i) the existence of a fiduciary duty; (ii) a breach of that duty; (iii) a resulting injury; and (iv) that the breach proximately caused the injury.  See Micro Enhancment at 433-34.  

The first, and probably most complicated, task is establishing that a fiduciary duty existed.  This is easiest where the courts have already recognized the relationship between the alleged fiduciary and the scam victim as a fiduciary entanglement.  Washington courts have held that real estate brokers and real estate agents owe fiduciary duties to their clients.  See, e.g., Harstad v. Frol, 41 Wn. App. 294, 298; 704 P.2d 638 (1985) (“Real estate brokers have a duty of full disclosure to their clients. This requires the utmost good faith and avoidance of representing any unknown interest antagonistic to their clients.”); see also Pilling v. Eastern and Pacific Enterprises Trust, 41 Wn. App. 158, 165; 702 P.2d 1232 (1985); see also Valentine v. Dept. of Licensing, 77 Wn. App. 838, 846; 894 P.2d 1352 (1995); see also Ross v. Perelli, 13 Wn. App. 944, 946; 538 P.2d 834 (1975).  Thus, a scam artist who undertakes to act as a homeowner’s real estate agent – i.e., a person who will undertake to find a buyer for the home – may readily be shown to have acquired a fiduciary duty to the homeowner.  See Harstad at 298.  The real estate agent’s fiduciary duty has certainly arisen if the homeowner has listed the property for sale with the agent.  Harstad at 298.  If the homeowner has not formally listed the property, other facts and circumstances may need to be shown to establish the fiduciary duty.  See Moon v. Phipps, 67 Wash.2d 948, 955; 411 P.2d 157 (1966).  
Washington Courts have also found “mortgage brokers” to owe fiduciary duties to their clients.  See Rushing v. Stephanus, 64 Wash.2d 607, 611-12; 393 P.2d 281 (1964).  However, the law is not so clear with respect to mortgage brokers.  In Rushing, the Washington Supreme Court upheld a trial court verdict that found a mortgage broker to have breached a fiduciary duty owed to his clients by concealing his fees, using misrepresentations and trickery to obtain his clients’ signatures on documents, and failing to exercise the required level of diligence and care (that a mortgage broker would exercise).  However, in a more recent opinion, Brazier v. Security Pacific Mortgage, Inc., 245 F.Supp.2d 1136 (W.D.Wash. 2003), a federal judge declined to find that a mortgage broker owed a fiduciary duty to a borrower who had signed a form stating that the broker was not the borrower’s agent.  Brazier at 1143.  

A closer look at Brazier, however, shows that the opinion did not dismiss entirely the idea that a mortgage broker could owe a fiduciary duty to her client.  Rather, the opinion distinguished Rushing on the basis that Rushing entailed a broker who had his clients sign blank documents, and noted that “no law requires a mortgage broker to negotiate for a borrower to obtain a loan at the best rate from a lender.”  Brazier at 1143.  In other words, the primary rationale of Brazier was that the plaintiff failed to establish facts showing a breach of a fiduciary duty, if indeed a fiduciary duty existed.  The reasoning of Brazier is suspect because (a) the Brazier defendant was also accused of disguising and collecting excessive fees from his clients and of concealing a conflict-of-interest between himself and his clients, and (b) a mortgage broker’s failure to negotiate for his client’s best deal is arguably a failure to “exercise reasonable care, skill and judgment in obtaining the best bargain possible,” as a fiduciary duty normally entails.  See Micro Enhancment at 433.  Nonetheless, Brazier makes clear that advocates should not rely solely on the fact that a defendant serves as a mortgage broker to establish the fiduciary duty – particularly where the homeowner has signed a document purporting to confirm the absence of an agency relationship with the broker.  See Brazier at 1143 (note that an “agency relationship” is essential for a fiduciary duty to exist).  Instead, advocates should point to additional factors that can establish a fiduciary duty arising by implication.
To establish a fiduciary duty by implication, the plaintiff must generally show (i) that she placed her trust and confidence in another (the fiduciary) and relied on the fiduciary to exercise his skills and expertise for her benefit, and (ii) an agency relationship (i.e., that the alleged fiduciary agreed to act in her behalf).  See Wheeler v. Yoakam, 136 Wash. 216, 219; 239 P.2d 557 (1925) (fiduciary relationship exists as fact when there is confidence reposed on one side, and the resulting superiority and influence on the other); see Mullen v. North Pacific Bank, 25 Wn. App. 864, 877; 610 P.2d 949 (1980) (agency arises from the manifestation of consent that one will act on another’s behalf).  The victim’s reliance on the fiduciary is the first key to this showing – the victim, relying on the fiduciary, lowered his guard.  See Moon at 954 (“simple reposing of trust and confidence in the integrity of another does not alone make of the latter a fiduciary.  There must be additional circumstances, or a relationship that induces the trusting party to relax the care and vigilance which he would ordinarily exercise for his own protection.”).  The fiduciary’s consent to such reliance (whether active or passive) is the second. 

In common foreclosure rescue scams, the scam artist’s relationship to the homeowner is either never formally established, or the actual relationship differs considerably from any written agreements or other descriptions of the agreement.  So, the existence of the fiduciary duty must often be proven through implication.  Some typical facts tending to show a homeowner’s reliance on an alleged fiduciary may include: (i) statements or omissions by the alleged fiduciary (such as promises to act on the homeowner’s behalf, or to produce certain results, or omissions such as failing to inform the homeowner that the fiduciary is not acting on the homeowner’s behalf), (ii) a lack of education, lack of commercial sophistication, language barrier or cognitive impairment on the part of the homeowner; (iii) advice given to the homeowner from the alleged fiduciary.  Some of these same facts may also establish the presence of the agency relationship, as will other factors like (i) fees or commissions paid to the alleged fiduciary; (ii) money or documents entrusted to the fiduciary; and (iii) the fiduciary’s actual performance of tasks or transactions on the homeowner’s behalf.

The next element in establishing a breach of fiduciary duty claim is proving the breach.  As always, foreclosure rescue scams vary widely in their specific details, but ordinarily most foreclosure rescue scams entail a common family of breaches of fiduciary duties owed to the homeowner.  These generally include:


1. Failure to make, in all instances, full, fair and timely disclosure of material facts which

might affect the homeowner’s rights and interests or influence his actions.

Some material facts which foreclosure rescue scam artists commonly withhold from 
homeowners (or simply lie about) include (i) the actual fair market value of the property; 
(ii) information about the homeowner’s credit worthiness and eligibility for financing; 
(iii) information about the fiduciary’s fees and charges; (iv) the fiduciary’s relationship to 
other involved parties, such as “investors,” contractors, etc.; (v) details of the sale-
leaseback transactions themselves 


2. Failure to exercise good faith and fidelity to ward the homeowner and avoid any 
antagonistic interest or become personally involved with the property without explicit 
and fully informed consent of the homeowner

This sort of breach is especially common in transactions involving third-party 
“investors;” in these situations, the scam artist poses as an agent for the homeowner 
arranging a sale to and lease-back from a third-party “buyer,” but in reality the buyer is a 
confederate or principal of the third-party, not the homeowner; in other situations, the 
scam artist makes arrangements to acquire the property himself, but conceals this fact 
from the homeowner until the closing


3. Failure to use reasonable care, skill and judgment in obtaining best bargain possible

Recall that homeowners facing foreclosure often have viable refinancing or reinstatement 
options available, and even those who don’t can usually sell their property for at or close 
to fair market value.  A fiduciary who exercises reasonable care, skill, and judgment 
would determine which of these options are available to the homeowner, explain these 
choices to the homeowner, and assist the homeowner in pursing the desired outcome on 
the best terms possible.  A fiduciary who advises a homeowner to enter into a sale-
leaseback transaction that will result in the homeowner losing the property and all her 
equity and facilitates that transaction, rather than pursuing a logical and sensible 
alternative, does not comply with this obligation.


4. Excessive and unreasonable fees, undisclosed and secret profits


Secret profits and undisclosed fees are part & parcel of other breaches of a fiduciary duty 
as described above.  In addition though, in some transactions homeowners will agree to 
pay grossly unreasonable and excessive fees (or will at least sign documents indicating 
consent to the fees, whether or not the homeowner actually understood the amount of the 
fees or the excessive nature of the fees).  Charging excessive fees is akin to a conflict-of-
interest, as the excessive fees benefit the fiduciary at the expense of the homeowner.


In most foreclosure rescue scam situations, proving any breach of the fiduciary duty is not difficult – often there are numerous and blatant breaches of the fiduciary duty.  But recall that the plaintiff must show that the particular breach proximately caused her damages – thus, the plaintiff’s objective is not simply to prove any breach, but to prove a breach or set of breaches that caused all or substantially all of the loss.  For instance, proving that the scam artist arranged for the homeowner to sell the home to a confederate of the scam artist without informing the homeowner establishes a breach of a fiduciary duty – but if the homeowner would have gone ahead with the transaction anyway had she known of the affiliation (between the fiduciary and the “buyer”), it may be difficult to prove the loss and proximate cause elements.  Proving that the scam artist charged excessive fees (in the capacity of a mortgage broker or real estate agent, for instance) may entitle the homeowner to recover some or all of those fees – but those fees may represent just a small part of the home equity or other losses incurred by the homeowner.

Therefore, the ideal strategy for approaching this element is to focus on proving breaches of the fiduciary duty that can then be traced to particular decisions or actions the homeowner made, and which resulted in the loss of the home and equity.  Proving that the fiduciary failed to inform the homeowner of viable alternatives to the sale-leaseback transaction, or that the fiduciary advised the homeowner to enter a sale-leaseback transaction knowing the homeowner lacked any realistic prospect of benefiting from it, and other breaches that directly influenced the homeowner’s actions can account for all, or substantially all, or the homeowner’s loss.  


Example: Joe owns a home worth $250,000, subject to a $100,000 mortgage which is in 
default, because Joe cannot afford the $850 payments.  Mick approaches Joe and 
describes himself as “mortgage broker for Clash Mortgage.”  Mick promises to “help Joe 
save the home,” and discusses two possibilities: “we can do a ‘refi’ or possibly a ‘sale-
leaseback.’”  Joe expresses interest in refinancing the home, and says he can afford to pay 
about $650 per month.  Mick agrees to seek a mortgage for Joe and obtains Joe’s income 
information and credit report.  Three days later, Mick calls Joes and says, “I’ve gotten 
rejections from twenty different lenders.  Your income isn’t enough to qualify for a loan 
and your credit’s in bad shape.  I think it’s time to look at doing a sale-leaseback.”  Joe 
agrees to let Mick “search for an investor” who will “buy the home and lease it back to 
Joe with a right to repurchase.”  In reality, Mick did not submit Joe’s application to any 
lenders because Mick was secretly interested in running a sale-leaseback scam on Joe’s 
house with Nicky, an associate of Mick.  A week later, Mick calls Joe and says, “I found 
a buyer, Nicky.  He’ll buy your house, pay off your mortgage, and lease it back to you for 
$700 a month.  Then you can repurchase any time for the same price.”  Joe agrees to the 
transaction, and deeds the house to Nicky.  According to a HUD-1 statement prepared by 
Clash Escrow, the “sale price” is $250,000 but Joe does not receive any of the money; 
instead, a $25,000 commission is paid to Mick and the remaining equity is deposited into 
“Punk Rock Trust, LLP,” a partnership consisting of Nicky and Mick.  Nicky pays off 
Joe’s $100,000 mortgage and demands rent of $700 per month.  Joe pays rent on time for 
several months, but then fails to pay on time one month and is evicted.


In this situation, Mick appears to have acquired a fiduciary duty to Joe.  Mick held 
himself out as a mortgage broker who would “help” Joe, and agreed to take certain 
actions on Joe’s behalf (i.e., became Joe’s agent).  Mick then violated that duty several 
times over.  First, Mick failed to inform Joe about the possibility of selling the house.  
Second, Mick failed to exercise reasonable care and skill by not submitting Joe’s loan 
applications or seeking a standard home equity loan, and then mislead Joe about his 
creditworthiness.  Mick had a conflicts-of-interest between himself, Nicky, and Punk 
Rock Trust, LLP, yet did not inform Joe of these conflicts.  Mick earned secret profits by 
arranging for Joe’s equity to be deposited into Punk Rock Trust, LLP, and collected an 
absurd $25,000 “commission” off the top.  Arguably, Mick also failed to exercise 
reasonable skill and judgment by advising Joe to enter a sale-leaseback transaction where 
the monthly rent was more than Joe could afford.


E. Quiet Title & Partition, RCW 7.28 et seq., RCW 7.52 et seq.

As traditional common-law remedies, Quiet Title and Partition are discussed in this section, even though Washington has codified its laws pertaining to Quiet Title actions under RCW 7.28 et seq. and Partition under RCW 7.52 et seq.  

Quiet Title of course refers to a court’s equitable power to determine and settle competing claims to real property.  Partition is a remedy whereby a single piece of real property is either physically divided among competing co-owners, or (more commonly) is sold with the proceeds distributed among the various claimants.  In foreclosure rescue scam cases, actions to quiet title are often necessary to restore and clear the homeowner’s title, despite the presence of deeds, mortgages, and other documents showing interests are held by others.  A partition claim is sometimes necessary in addition to quiet title; particularly where the homeowner lacks the practical (i.e. financial means) to retain the home despite having a legal right to it, a partition sale can produce funds enabling a foreclosure rescue scam victim to recover her lost equity.

Any person with (i) a valid interest in real property and (ii) the right to possession of the property has standing to bring a quiet title action.  RCW 7.28.010.  The action must be brought in the superior court for the county where the property is located.  RCW 4.12.010(1).  The pleadings in a quiet title action must describe the property “certainty as to enable the possession thereof to be delivered if a recovery be had,” and must set forth the nature of each party’s “claim, estate, or title.”  RCW 7.28.120.   The judgment issued in such a quiet title action determines the ownership interests and title rights of all parties to the action.  RCW 7.28.260.  If the plaintiff has filed a notice of lis pendens (pursuant to RCW 4.28.320), the judgment is also conclusive as to the rights of any person claiming an interest by a transaction after the case is filed (if that person’s interest was derived from a party whose claim was denied in a quiet title action).  See RCW 7.28.260.  The judgment can then be recorded (giving notice of that the prevailing party’s title is valid and other, contrary claims are void).  See RCW 65.04.070.  In addition to settling questions of title and ownership, in a quiet title action the court may also award damages to a party for being denied access to the property, subject to set-offs for improvements.  RCW 7.28.150. 

In a typical foreclosure rescue scam case, a quiet title action may be appropriate to restore the homeowner’s legal title to the property.  To do so, the homeowner should identify all parties who are claiming, or who are anticipated to claim, an interest in the property, and name them to the action.  Again, because the judgment determines the ownership interests and title rights of all parties to the action, the plaintiff should join all parties claiming any interest in the property whatsoever in the suit.  The homeowner should promptly file a notice of lis pendens, so that any future attempt by any of the present parties to transfer the property will not be effective (against the anticipated quiet title judgment).  The complaint should describe the property (address alone is sufficient under the statute) and the homeowner’s legal grounds for recovering the property to establish her “claim, estate, or title.”  But as quiet title is a form of action, not a cause of action, the homeowner must point to independent legal grounds (such as equitable mortgage, constructive trust, a right to injunctive relief under the Consumer Protection Act, the right of rescission under the Truth-In-Lending Act,  etc.) as the basis for the claim.

Partition is a form of action by which the court may divide real property between multiple co-owners or, as is more germane to foreclosure rescue scam cases, among holders of various interests (including liens) in a property.  See RCW 7.52.030.  Pursuant to partition complaints, courts may appoint referees to sell a property and then the court will partition the sale proceeds among the various claimants.  RCW 7.52.080.  The proceeds of such a sale are divided in the following order: (i) first, to pay the court’s “just proportion of the general costs of suit;” (ii) second, to pay the referee’s expenses; (iii) third, to pay the liens against the property (by order of priority); and (iv) last, the remaining funds are divided among the owners, “according to their respective shares.”  RCW 7.52.220.

In many foreclosure rescue scam scenarios, the accumulated amount of debt on the homeowner’s property will simply be too high for the homeowner to service, even if the homeowner can recover title and regain possession.  In such instances, one alternative for recovering the homeowner’s equity is to sue for a partition sale.  If the homeowner successfully establishes his title to the property, by statute the proceeds of the sale (after the court and referee expenses are deducted) would be used first to pay off the liens and then be distributed to the homeowner alone.  RCW 7.52.220.  This approach may be more expedient than an action to quiet title, after which the homeowner would likely need to sell the property on her own (although in some instances – particularly where the property is likely to be well-maintained and appreciate in value during the pendency of the action – this may be the preferable alternative).

Example of a Petition Sale.  Joe owned a home worth $275,000 that was subject to a $150,000 mortgage.  When Joe was in default, on that mortgage he gave a deed to Mick, but leased the property back from Mick for $1,200 per month.  Mick agreed to pay off Joe’s $150,000 mortgage and sell the house back to Joe for $150,000 within a year.  Several months after the transaction, Joe obtained an offer for financing and notified Mick that Joe was ready to repurchase the house.  Mick refused to sell for less than $275,000.  A week later, Joe lost his job, and now does not expect to be able to make the payments on a $150,000 mortgage anyway.  Joe therefore sues for a partition sale.  The court finds that Joe is the rightful owner of the property and that Joe’s deed was intended as security for Joe’s agreement to pay Mick back the $150,000 (that Mick paid toward Joe’s prior mortgage).  The court appoints a referee, who sells the property for $275,000.  After paying off Mick’s $150,000 lien, Joe will retain his $125,000 equity (less the court costs and referee expenses).

F. Breach of Contract & Promissory Estoppel

In most foreclosure rescue scam cases, the last thing the homeowner will want to do is enforce the terms of a sale-leaseback transaction according to the contents of the contract, because those terms usually entail a massive loss of home equity and potentially other adverse consequences.  In some situations, however, the contractual terms may yet be more advantageous to the victim than the ultimate result, in which case breach of contract may be a useful “fallback position” in case the evidence needed to prove fraud or other claims does not materialize.  And in some instances, the actual terms of a foreclosure rescue transaction are actually reasonably fair or even beneficial to the homeowner – but those terms are then not honored by the other parties.  

Where appropriate, then, advocates should not overlook the possibilities of simple breach of contract claims, whether as the central focus of an action or as a contingency position (if proof issues hinder other theories).  Even if all the elements to establish a contract are not present, advocates should also consider whether any quasi-contractual theories, such as promissory or equitable estoppel, may be available to enforce promises made for the homeowner’s benefit (particularly where a homeowner has relied to her detriment on a promise). 

In foreclosure rescue scam cases, breach of contract and estoppel theories are generally useful in the following instances (not an exhaustive list):



1. To specifically enforce contractual terms beneficial to the homeowner that 


other parties have dishonored; 



Example: Joe enters into a sale-leaseback transaction with Mick, whereby Joe is `


to convey his $200,000 property to Mick and lease the home from Mick at $1,000 

per month; Mick is to pay off Joe’s $90,000 mortgage, and Joe has the right to 


repurchase the house for $100,000.  Joe conveys the property and Mick pays off 


the mortgage.  Joe then obtains a loan to repurchase the house for $100,000, but 


Mick refuses to accept less than $200,000 for the property.  Joe may wish to seek 


specific performance of his right to repurchase for $100,000.



2. To recover benefits promised to the homeowner that have not been received;



Example: Joe enters into a sale-leaseback transaction with Mick, whereby Joe is `


to convey his $200,000 property to Mick and lease the home from Mick at $1,000 

per month; the purchase price is set at $200,000, but instead of paying Joe the 


purchase money, Mick is to pay off Joe’s $90,000 mortgage, hold $10,000 “in 


trust” for Joe’s first 10 “rent payments,” and hold the remaining $100,000 “in 


escrow toward the repurchase.”  Joe has an “option to purchase” the house back 


for $200,000, but the right expires after 10 months.  Joe is not able to repurchase 


within the 10 months, and asks Mick for his $98,000.  Mick replies, “I get to keep 

the $98,000 because you forfeited the money when you didn’t repurchase within 


the 10 months.”  However, this term is not in the contract (presumably it would be 

unconscionable if it were).  Joe may wish to sue Mick for tender of the remaining 


purchase price (the $98,000).



3. To address tangential promises or side-agreements



Example: Joe owns a home worth $200,000, but is in default on a $100,000 


mortgage and facing foreclosure.  Joe contacts Mick, a mortgage broker, and 


inquires about refinancing.  Mick tells Joe, “you’re credit’s shot because you 


missed three mortgage payments.  You don’t qualify for a loan.”  Mick then tells 


Joe that Mick can arrange a sale-leaseback transaction whereby Joe will sell his 


house to Nicky for $112,000, lease the property back from Nicky for 12 months at 

$1,000 per month, and repurchase from Nicky for $125,000 after the year.  Joe 


asks Mick, “how can I buy the house back for $125,000 if I can’t even get a loan 


for $100,000?”  Mick replies, “Easy.  We’ll put $12,000 of the purchase price in 


an escrow account and use the money to pay your rent.  That will show you made 


on-time rent payments for 12 months in a row.  Then you’ll qualify for a loan.  I 


will get you a $125,000 loan to buy the house back.”  Joe, satisfied with this 


answer, agrees to the transaction.  However, after the closing Mick stops returning 

Joe’s phone calls and never assists Joe in obtaining the $125,000 loan.  Joe tries to 

contact other lenders but is unable to obtain financing for a repurchase.  Joe may 


wish to raise a breach of contract or promissory estoppel claim against Mick 


(because Joe entered the transaction in reliance on Mick’s promise to obtain Joe a 


$125,000 loan to repurchase the house, and without the loan, Joe has lost his 


home equity).

Remember that Washington uses the “objective manifestation test” to determine the formation of an enforceable contract.  Keystone Land & Development Co. v. Xerox Corp., 152 Wash.2d 171, 177; 94 P.3d 945 (2004).  The requirements for a contract under the objective manifestation test are (i) the parties must objectively manifest their mutual assent to an agreement (usually by an offer and acceptance); (ii) the terms must be “sufficiently definite;” and (iii) the agreement must be supported by consideration.   Keystone at 178.  Note also that Washington’s statutes of frauds require certain contracts – including most real estate transactions and certain other agreements -- to be in writing and signed by the party against whom enforcement is sought, although the requirement for a writing may be excused by part performance.  See RCW 64.04.010 (real estate contracts); RCW 19.36.010 et seq. (other contracts); see also Firth v. Lu, 103 Wn. App. 267, 276; 12 P.3d 618 (2000) (part performance makes contract enforceable despite lack of writing if the part performance is sufficient “to leave no doubt as to the existence of a contract”).  Importantly, note that in Washington “credit agreements” require written contracts and the requirement for a writing cannot be excused by partial performance.  See RCW 19.36.110.  

Where mutual assent or consideration are lacking, where a writing is required but not present, or particularly where the contract terms are insufficiently definite to establish a contract theory, advocates should also consider quasi-contractual claims, such as promissory estoppel.  The elements of a promissory estoppel claim are (i) a promise (by the defendant); (ii) a reasonable expectation (by the defendant) that the plaintiff would rely on the promise; (iii) actual and reasonable reliance on the promise by the plaintiff; (iv) a detriment to the plaintiff arising from reliance (on the promise); and (v) injustice would result unless the promise is enforced.  See Kim v. Dean, 135 P.3d 978, 984 (Wn. App. 2006).  Because promissory estoppel is an equitable theory, the plaintiff asserting an estoppel claim must have “clean hands.”  See generally Kirk v. Moe, 114 Wash.2d 550, 557; 789 P.3d 84 (1990) (clean hands required to assert equitable estoppel).

Finally, bear in mind that remedies under contractual theories can take numerous forms, generally including (i) specific enforcement or other equitable remedies; (ii) compensatory damages; and (iii) “expectation” damages (i.e., damages designed to put the plaintiff in the position he would have been in, but for the breach).  Remedies based on quasi-contractual theories are to be determined by discretion of the court after a balancing of equities.  See Seattle First National Bank, N.A. v. Siebol, 64 Wn. App. 401, 409; 824 P.2d 1252 (1992).  

Specific performance is generally available as a remedy to recover the homeowner’s property because, on the presumption that real estate parcels are individually unique, a money judgment does not provide a complete remedy.  Kofmehl v. Steelman, 80 Wn. App. 279, 284; 908 P.2d 391 (1996).  Specific performance claims for tender of unpaid purchase money or other financial benefits are practically indistinct from damages claims, and essentially constitute a form of compensatory damages.  Yet compensatory damages for breach of contract also include “all damages that accrue naturally from the breach, including any incidental or consequential losses caused by the breach.”  Panorama Village Homeowners Ass’n v. Golden Rule Roofing, Inc., 102 Wn. App. 422, 429; 10 P.3d 417 (2000).  Such incidental or consequential damages must have been reasonably foreseeable to the parties.  See Family Medical Bldg., Inc. v. Dept. of Social & Health Services, 104 Wash.2d 105, 114; 702 P.2d 459 (1985).  Generally, in a foreclosure rescue scam action the major portion of the homeowner’s damages will be the amount of home equity lost in the transaction, but oftentimes scam victims will incur significant other losses, particularly for alternative housing where the victim is displaced from her home.

In some foreclosure rescue scam scenarios, particularly where a scam artist or third-party investor make arrangements with the homeowner to fix up or improve a property in preparation for a subsequent sale, the scam victim may actually have been promised an actual gain or profit from the transaction.  While these profit-making schemes are often structured in ways that make any realistic prospect of gain (for the homeowner) objective implausible, under the appropriate circumstances advocates may consider claims for expectation damages.  Expectation damages are a designed to compensate the plaintiff for the loss of anticipated profits; note that the plaintiff must prove such damages but “[w]hen damages are not susceptible of exact measurement, absolute certainty is not a bar to recovery.”  Reynolds Metals Co. v. Electric Smith Const. & Equipment Co., 4 Wn. App. 695, 703-04; 483 P.2d 880 (1971).  Unlike many states, Washington courts can award lost profits as damages even in promissory estoppel cases, so long as the award is supported by “a substantial and sufficient factual basis” and is consistent with the interests of justice.  See Siebol at 408.  


G. Agency, Vicarious Liability & Bona Fide Purchasers

No discussion of foreclosure rescue scam litigation theories would be complete without a discussion of the various legal arguments associated with imputing liability from one party to another, and conversely the arguments some parties may raise in seeking to avoiding liability based on the actions or omissions of other parties.  Generally, the recurrent concepts in this area that surface in foreclosure rescue scam cases center on two major issues: agency, authority, and notice.

In common foreclosure rescue scam scenarios, a homeowner will have entered into a “sale-leaseback” type transaction in which he will have conveyed legal title of his home to a purchaser, entered into a lease with the purchaser allowing the homeowner to remain in the property subject to the payment of rent, and will have retained an option or right to repurchase the property at a specific price.  Assuming some aspect of the transaction is subject to legal challenge, on these facts the parties to a lawsuit would be the homeowner (plaintiff) and the purchaser (defendant).  Often, however, the transaction will have been negotiated by some other intermediary, who may or may not have been affiliated with the purchaser.  Again assuming some legal basis exists upon which the intermediary may be liable to the homeowner, the intermediary would presumably be joined as another defendant in a lawsuit.  Then, such purchasers and intermediaries often act in some capacity as an employee or representative of one or more corporate bodies, such as mortgage companies, real estate agencies, holding companies, etc.  Such corporate entities may accept fees or commissions associated with the transaction, supply equipment or offices or advertising materials used in the transaction, hold funds in escrow accounts or trusts, or do other things indicating an involvement in the matter.  So, these companies are generally appropriate entities to join as defendants as well.  Finally, after a property is conveyed in a sale-leaseback transaction, the purchaser often re-conveys the property, or interests within the property, to other parties, such as subsequent purchasers or mortgagors.  Particularly where the homeowner seeks to quiet title, force a partition sale, or otherwise reassert rights in the property, these parties make natural and appropriate defendants as well (if not necessary parties under CR 19).  

Once all the involved parties are identified, advocates must determine what actions (including statements and omissions) each party engaged in and determine each party’s role in the transaction(s).  Then, viewing those actions and roles together with the relationships and connections between the various parties, agency theory will likely establish that multiple parties face liability for the conduct of one or just a few others.

An agency relationship (or a “master-servant” relationship, as archaically known) is formed when “one engages another to perform a task for the former's benefit,” by consent and subject to the former’s control.  O’Brien v. Hafer, 122 Wn. App. 279, 281-84; 93 P.3d 390 (2004).  The person to perform the act is the “agent,” and the person form whom the act is to be performed is called the “principal.”  Both the principal and agent must consent to the agency relationship and the principal must have the right of control over the agent.  O’Brien at 283.  The existence of an agency relationship is a question of fact.  O’Brien at 284.

Where a principal-agent relationship exists, the general law of agency is that “a principal is liable for the acts of his or her agent committed while the agent is acting within the scope of the agency.”  Newton Ins. Agency & Brokerage, Inc. v. Caledonian Ins. Group, Inc., 114 Wn. App. 151, 159; 52 P.3d 30 (2002).  An agent acts “within the scope of the agency” if the agent had actual or apparent authority (from the principal) to take the action.  See Lamb v. General Associates, Inc., 60 Wash.2d 623, 627; 374 P.2d 677 (1962).  If the principal denies having authorized the act, the principal is nonetheless liable for the act if the principal “knowingly causes or permits [the agent] so to act as to justify a third person of ordinarily careful and prudent business habits to believe [the agent] possesses the authority exercised, and [the principal] avails himself of the benefit of the agent's acts.”  Lamb at 628.  This is the doctrine of ostensible or apparent authority.  Apparent authority can only be established from the conduct (including statements and omissions) of the principal.  See Lamb at 628.  Note that agents themselves are also liable for wrongful actions in their own right, even if working on behalf of a principal.  See Lasman v. Calhoun, Denny & Ewing, 111 Wash. 467, 469; 191 P. 409 (1920) (“It is fundamental that a party, whether acting for himself or another, is liable in damages for his own fraud. The fact that the principal is also liable does not relieve from responsibility the party who actually commits the wrong.”).  In addition to contractual obligations and liability, knowledge and notice can also be imputed from an agent to a principal by virtue of an agency relationship.  See State v. Parada, 75 Wn. App. 224, 231-32; 877 P.2d 231 (“Under agency law, notice given to and knowledge acquired by an agent imputed to its principal as a matter of law.”).  

Using these firmly established principles, advocates can search for facts to establish vicarious liability between different parties to a foreclosure rescue scam transaction.  The following exercise demonstrates this practice:

Joe owns a home worth $325,000, subject to a $150,000 mortgage that is in default.  Mick, a broker with Clash Mortgage, approaches Joe and offers to help save the home.  After dissuading Joe from refinancing the property, Mick agrees to help Joe “find an investor” who will “buy and lease-back the property.”  A week later, Mick calls Joe and says, “I’ll be coming over with Nicky, an investor with B.A.D. Properties.  He might help us with a sale-leaseback.”  Mick gives Nicky a tour of the property, during which Nicky provides Joe a business card that says “B.A.D. Properties, LLC – Nicky, Property Acquisition Specialist.” and lists a business address and telephone number for B.A.D. Properties.  Nicky agrees to buy the property for $150,000 and lease it back to Joe for $1,700 per month.  Joe is orally promised the right to repurchase for $150,000 by Mick; Nicky is present when Mick makes this statement and says nothing to contradict it.  Joe agrees to the transaction and signs a purchase agreement prepared by Mick at the offices of Clash Mortgage, where other Clash Mortgage employees and personnel are present.  Later, at his home, Joe signs a deed conveying the property to Nicky.  At the closing, Nicky produces the purchase money by securing a $150,000 mortgage loan from Mescalero Bank, brokered by Mick of Clash Mortgage.  The closing documents contain Joe’s right to repurchase.  Six months later, Joe calls the telephone number on Nicky’s business card.  A woman answers, “B.A.D. Mortgage,” and Joe asks for Nicky.  Nicky comes on the phone and Joe informs Nicky that Joe is ready to repurchase the property.  Nicky replies, “Excellent.  I know it’s worth $325,000 but I’ll sell it to you for $315,000.”  Joe consults and attorney.

In this scenario, there are numerous agency relationships that could help Joe establish vicarious liability to other parties.  Mick held himself out as a broker for Clash Mortgage.  His real estate financing transactions may have been expressly authorized by Clash Mortgage – but if not, Clash Mortgage appears to have been aware of Mick’s activities and did not interfere with them.  Clash Mortgage allowed Mick to use its equipment and facilities to carry out the transaction.  Thus, Mick’s actions and knowledge may be imputed to Clash Mortgage.  Likewise, Nicky held himself out as an agent of B.A.D. Properties, and conducted activities that appear consistent with his role as “Property Acquisition Specialist.”  B.A.D. Properties supplied Nicky with business cards, an office, and phone number to carry out the activities.  Again, Nick had apparent authority to act for B.A.D. Properties and his actions and knowledge should likely be imputed to B.A.D. Properties – even though Nicky ultimately acquired the property in his own name.  Mick was also an agent for Nicky, because Mick brokered a loan for Nicky.  And because Mick brokered the loan on behalf of Mescalaro Bank, Mick may also be an agent of Mescalero Bank as well.  

Agency is a particularly useful theory for defeating arguments by purchasers of foreclosure rescue scam victims’ homes that the purchasers are “bona fide purchasers for value” (BFP) entitled to keep the property.  A “bona fide purchaser for value is one who without notice of another's claim of right to, or equity in, the property prior to his acquisition of title, has paid the vendor a valuable consideration.”  Glaser v. Holdorf, 56 Wash.2d 204, 209; 352 P.2d 212 (1960).  A person who acquires title to property and is entitled to BFP status has good title.  See Parker v. Speedy Re-Finance, Ltd., 23 Wn. App. 64, 75-76; 596 P.2d 1061 (1979) (“where there is proof that the grantee was a purchaser for value and that the title was clear, a prima facie case of bona fideness is made out”).  A person claiming BFP status has the burden of proving that valuable consideration was paid for the property.  Parker at 75.  Where this burden is satisfied, however, to challenge he validity of the conveyance “the burden of establishing that a purchaser had prior notice of another's claim, right, or equity, rests upon the one who asserts such prior notice.”  Glaser at 209; see also Parker at 75.

Since paying off the homeowner’s prior mortgage is ordinarily an essential step in accomplishing a foreclosure rescue scam, grantees (of victims’ properties) in foreclosure rescue scam actions will ordinarily be able to demonstrate having given value for their interest, even if the amount of the consideration is far below the market value of the property.  Thus, to defeat such a grantee’s claim, the homeowner will generally need to prove that the grantee had notice of the homeowner’s claim, right, or equity.  See Parker at 75.  Because such notice need not be actual notice – but may also be constructive notice, agency is a suitable theory upon which to establish constructive notice.  See Glaser at 209.  (“Notice to a purchaser of real estate that parties other than the seller (or encumbrancer) have a claim of interest in the property need not be actual nor amount to full knowledge.).  Because an agent’s knowledge (i.e. notice) is imputed to her principal, one way to defeat a purchaser’s claim of BFP status is by demonstrating that the purchaser was the principal of an agent who had notice of the foreclosure rescue scam victim’s claim in the property.

Constructive notice (to defeat a claim of BFP status) can also be established by proving “inquiry notice,” that is “such information as would excite apprehension in an ordinary mind and prompt a person of average prudence to make inquiry.”  Glaser at 209.  Inquiry notice becomes constructive notice if a reasonable inquiry would put the inquirer on notice of the contrary right, claim, or interest in the property.  See Glaser at 209.  Note that in most circumstances, the homeowner’s continued possession of the property will establish inquiry notice (and thus serves as constructive notice assuming the homeowner would have informed an inquirer of the homeowner’s claim, right, or interest).  Mieback v. Colasurdo, 35 Wn. App. 803, 815; 670 P.2d 276 (1983) (“possession constitutes notice [because] it generally creates an apprehension in a reasonable mind that the possessor has a claim to the property, requiring further inquiry.”).  Particularly in cases where the grantee asserting BFP status acquires his deed before the original homeowner has left the property, the principle of inquiry notice should often overcome a claim of BFP status.  

III. Legal Theories – Statutory


A. State Law



1. Washington Consumer Protection Act, RCW 19.86 et seq.

Probably the most significant consumer statute implicated in foreclosure rescue scam actions is the Consumer Protection Act (CPA).  Not only does the CPA itself forbid “unfair or deceptive” commercial practices and provide a remedy for violations, but also provides the remedy for violations of other Washington consumer protection statutes, such as the Mortgage Broker Practices Act and Equity Stripping Act.  

Again, the CPA declares unlawful “unfair or deceptive acts in the conduct of any trade or commerce.”  RCW 19.86.020.  The CPA defines “trade or commerce” broadly, to include “sale of assets or services, and any commerce directly or indirectly affecting the people of the state of Washington.”  RCW 19.86.010(2).  The CPA expressly confirms its provisions “shall be liberally construed” to fulfill its objective of protecting the public against “unfair, deceptive, and fraudulent acts or practices.”  RCW 19.86.920.  The CPA is subject to enforcement by the Attorney General, by other state governmental entities, and by private individuals.  RCW 19.86.080, 090.  This summary focuses on private claims under RCW 19.86.090.

To establish a private CPA claim, the plaintiff must generally establish the following five elements: (i) that the defendant committed an unfair or deceptive act or practice; (ii) that the act or practice occurred in the scope of trade or commerce; (iii) that the act or practice affects the public interest; (iv) that the plaintiff suffered injury; and (v) that the injury was caused by the act or practice.  See Cashmere Valley Bank v. Brender, 116 P.3d 421 (2005); see also Jeckle v. Crotty, 120 Wn. App. 374; 85 P.3d 931 (2004); see also Micro Enhancement Intern, Inc. v. Coopers & Lynbrand, LLP, 110 Wn. App. 412; 40 P.3d 1206 (2002).
Accordingly, the first step in preparing and litigating a CPA claim is to locate a specific “unfair or deceptive acts or practices.”  Whether a given practice is “unfair or deceptive” is a normally a question for the finder of fact.  Burbo v. Harley C. Douglass, Inc., 125 Wn. App. 684; 106 P.3d 258 (2005); see also Guijosa v. Wal-Mart Stores, Inc., 144 Wash.2d 907; 32 P.3d 250 (2001).  However, some acts or practices that violate other statutes constitute per se violations of the CPA (by the terms of the other statute).  See Watkins v. Peterson Enterprises, Inc., 57 F.Supp.2d 1102 (1999); see also Truck Ins. Exchange v. Vanport Homes, Inc., 147 Wash.2d 751; 58 P.3d 276 (2002).  For instance, an act that violates the Mortgage Broker Practices Act is a per se CPA violation.  RCW 19.146.100.  But this summary will focus only on unfair or deceptive practices that do not constitute per se violations (as per se violations should be covered in the materials concerning the other statutes).  Note, also, that the CPA specifically does not apply to landlords, with respect to violations of the Residential Landlord-Tenant Act.  See State v. Schwab, 103 Wash.2d 542, 545; 693 P.2d 108 (1985).

Unlike many state unlawful and deceptive acts and practices (UDAP) statutes, the Washington CPA does not attempt to list specific types of unfair and deceptive practices.  The advantage to this type of statute is that virtually any type of unfair or deceptive commercial practice may give rise to a claim, even though it may not fit some established category.  The drawback, of course, is that it may be more difficult to recognize specific unfair and deceptive practices without the statutory guidance available in other UDAP statutes.  Therefore, it is helpful to consider a list such as the following (excerpted from the Michigan Consumer Protection Act) for ideas of what to look for:

· Causing a probability of confusion as to the source, sponsorship, approval, certification, or geographic origin of services; or representing that services have sponsorship, approval, characteristics, ingredients, uses, benefits, or quantities that they do not have

· Representing that a person has sponsorship, approval, status, affiliation, or connection that he or she does not have

· Advertising or representing services with intent not to provide those services as advertised or represented.

· Making false or misleading statements of fact concerning the reasons for, existence of, or amounts of price reductions.

· Representing to a party to whom services are supplied that the services are being supplied in response to a request made by or on behalf of the party, when they are not

· Misrepresenting that because of some defect in a consumer's home the health, safety, or lives of the consumer or his or her family are in danger if the product or services are not purchased, when in fact the defect does not exist or the product or services would not remove the danger

· Causing a probability of confusion or of misunderstanding with respect to the authority of a salesperson, representative, or agent to negotiate the final terms of a transaction.

· Causing a probability of confusion or of misunderstanding as to the legal rights, obligations, or remedies of a party to a transaction.

· Causing a probability of confusion or of misunderstanding as to the terms or conditions of credit if credit is extended in a transaction.

· Representing or implying that the subject of a consumer transaction will be provided promptly, or at a specified time, or within a reasonable time, if the merchant knows or has reason to know it will not be so provided.

· Failing to reveal a material fact, the omission of which tends to mislead or deceive the consumer, and which fact could not reasonably be known by the consumer

· Entering into a consumer transaction in which the consumer waives or purports to waive a right, benefit, or immunity provided by law, unless the waiver is clearly stated and the consumer has specifically consented to it.

· Failing, in a consumer transaction that is rescinded, canceled, or otherwise terminated in accordance with the terms of an agreement, advertisement, representation, or provision of law, to promptly restore to the person or persons entitled to it a deposit, down payment, or other payment, or in the case of property traded in but not available, the greater of the agreed value or the fair market value of the property, or to cancel within a specified time or an otherwise reasonable time an acquired security interest.

· Taking or arranging for the consumer to sign an acknowledgment, certificate, or other writing affirming acceptance, delivery, compliance with a requirement of law, or other performance, if the merchant knows or has reason to know that the statement is not true.

· Representing that a consumer will receive a rebate, discount, or other benefit as an inducement for entering into a transaction, if the benefit is contingent on an event to occur subsequent to the consummation of the transaction.

· Taking advantage of the consumer's inability reasonably to protect his or her interests by reason of disability, illiteracy, or inability to understand the language of an agreement presented by the other party to the transaction who knows or reasonably should know of the consumer's inability.

· Gross discrepancies between the oral representations of the seller and the written agreement covering the same transaction or failure of the other party to the transaction to provide the promised benefits.

· Charging the consumer a price that is grossly in excess of the price at which similar property or services are sold.

· Causing coercion and duress as the result of the time and nature of a sales presentation

· Making a representation of fact or statement of fact material to the transaction such that a person reasonably believes the represented or suggested state of affairs to be other than it actually is

· Failing to reveal facts that are material to the transaction in light of representations of fact made in a positive manner.

See MCL 445.903(1).  Although by no means exhaustive, the above list does point out many of the common unfair and deceptive practices that occur in foreclosure rescue scams.  For instance, foreclosure rescue scam artists often manipulate homeowners into entering unfavorable sale-leaseback transactions by (i) describing the transaction orally in terms that make the deal sound better than it really is, (ii) delaying the closing date until just before the foreclosure sale, (iii) then arranging written transaction documents that are (far) less favorable than the oral description of the transaction, and (iv) pressuring the homeowner into then going through with the transaction, as insufficient time then remains for the homeowner to pursue other options before the foreclosure.  Each of these individual acts and practices can be characterized as “unfair or deceptive” under at least one of the concepts identified above; if so, each is an independent violation of the CPA under RCW 19.86.020.

The next element in a CPA claim is showing that the act occurred in the course of trade or commerce.  This element generally requires some sort of commercial relationship between the defendant and the homeowner.  See Merchant v. Peterson, 38 Wn. App. 855, 860; 690 P.2d 1192 (1984); see also Holiday Resort Community Association v. Echo Lake Associates, LLC, 135 P.3d 499, 504 (2006).  However, there does not need to be privity of contract or a specific contractual relationship between the parties.  Holiday Resort at 504.  In a foreclosure rescue scam situation, a defendant who acts in a business-related capacity, particularly as a “broker,” real estate agent, or other person who intends to earn a fee by providing commercial services to the homeowner should easily fall within the definition of “trade and commerce.”  RCW 19.86.010(2).  Similarly, a person who engages in real estate and lending transactions as a form of profit-making activity should easily be characterized as a commercial actor.

The next element in a private CPA claim is showing that the unfair or deceptive act “impacts the public interest.”  Whether the practice impacts the public interest is also a question of fact, but is generally determined according to such factors as (i) whether the acts were committed in the course of the defendant’s business; (ii) whether the defendant advertised to the general public; (iii) whether the defendant actively solicited the plaintiff or others; and (iv) whether the defendant occupied a superior bargaining position to the plaintiff.  Cotton v. Kronenberg, 111 Wn. App. 258, 274; 44 P.3d 878 (2002).  These, and potentially other relevant factors, are to be viewed in light of the context and circumstances in which the alleged unfair or deceptive practices took place.  See Cotton at 274.  

In a foreclosure rescue scam transaction, the unfair and deceptive practices ordinarily do take place within the course of the defendant’s business activities.  Most foreclosure rescue scam artists pose as mortgage brokers, real estate professionals, or other actors within the residential home lending or sales industry.  “Investors” and other third-parties who acquire the home seldom actually intend to occupy the home for their own use or operate the property as a rental, but usually intend to resell the property at a higher price, and have often similarly “flipped” previous properties in the same way.  Foreclosure rescue scam artists often solicit the homeowner and market their “services” to lure victims.  And once a scam artist establishes a working relationship with a homeowner, the scam artist’s superior knowledge and expertise commonly places her in a superior bargaining position to the homeowner (see above discussion of fiduciary duty).

The final two factors are proving that the homeowner suffered an injury by reason of the unfair or deceptive practices.  As with the other legal theories applicable to foreclosure rescue scams, invariably the homeowner’s injury will be the loss of his home and all, or mostly all of his equity.  To satisfy the causation element, the key is again demonstrating that the fraudulent act led the homeowner to forego or miss out on some other viable alternative for saving the home or the equity, such as a standard refinance transaction or a sale at fair market value.

The CPA contains powerful remedies for consumers victimized by unfair or deceptive practices.  The CPA authorizes “any person who is injured in his or her business or property” by an unfair or deceptive practice to sue for actual damages, costs, and reasonable attorney fees, and obtain an injunction against “further violations.”  RCW 19.86.090.  The CPA also authorizes the court, in its discretion, to award damages up to the lesser of three-times the actual damages or $10,000.  RCW 19.86.090.  Furthermore, although the CPA does not specifically authorize a court to enter other equitable remedies on behalf of individuals (such as rescinding contracts, imposing constructive trusts, etc.), the Washington Supreme Court has upheld such relief in association with CPA claims on the basis that “the superior court’s inherent authority to enforce orders and fashion judgments is not dependent on the statutory grant, and as there is a need for broadened private remedies under the Consumer Protection Act.”  Allen v. American Land Research, 95 Wash. 2d 841; 631 P.2d 930 (1981).

Importantly, note that emotional distress type damages are not available on the basis of CPA infractions alone.  See Johnson v. Cash Store, 116 Wn. App. 833, 849; 68 P.3d 1099 (2003) (“Damages for emotional distress are not recoverable for a violation of the CPA… Damages for emotional distress are generally limited to claims for intentional torts.”).


2. Mortgage Broker Practices Act, RCW 19.146 et seq.

The Mortgage Broker Practices Act (MBPA) is a regulatory statute governing mortgage brokers that is designed to “promote honesty and fair dealing with citizens and to preserve public confidence in the lending and real estate community.”  Because many foreclosure rescue scam perpetrators either are mortgage brokers or hold themselves out to homeowners as mortgage brokers, the MBPA is also a relevant statute in connection with foreclosure rescue scam transactions.

Naturally, the MBPA primarily applies to persons known as “mortgage brokers.”  A “mortgage broker” is a person who makes or holds himself out as being able to make a residential mortgage loan, or assists or holds himself out as being able to assist, “a person in obtaining or applying to obtain a residential mortgage loan,” and does so “for compensation or gain, or in the expectation of compensation or gain.”  See RCW 19.146.010(12).  Note, however, that some specific categories of mortgage brokers are exempt from the MBPA; otherwise, all mortgage brokers are required to be licensed.  RCW 19.146.020.  Employees, agents, and independent contractors of a mortgage broker need not be individually licensed but must also comply with the MBPA (assuming their services are related to the residential mortgage financing activities of the mortgage broker); such individuals are known under the MBPA as “loan originators.”  See RCW 19.146.010(10).  

Because the MBPA is designed for standard mortgage lending situations, in which a homeowner or prospective homeowner intends to borrow money from a commercial lender and enlists the services of a broker to obtain the loan, the persons most protected under the MBPA are described generally as “borrowers.”  RCW 19.146.010(2).  Yet the definition of “borrower” is expansive:

“’Borrower means any person who consults with or retains a mortgage broker or loan originator in an effort to obtain or seek advice or information on obtaining or applying to obtain a residential mortgage loan for himself, herself, or persons including himself or herself, regardless of whether the person actually obtains such a loan.”  Undoubtedly, this definition is sufficiently broad to encompasses many homeowners who fall victim to sale-leaseback schemes.  That the scam victim “consulted with or retained” a mortgage broker or loan originator “in an effort to obtain or see advice” regarding a residential mortgage transaction should be sufficient.  

Note further that the MBPA also restricts mortgage brokers and loan originators from some actions that affect “any person,” so even a homeowner who may not meet the MBPA’s definition of “borrower” may still raise a claim under the MBPA based on prohibited conduct that affects “any person.”  A common instance where this may be useful is the situation where the same person who “assists” the homeowner in arranging a sale-leaseback transaction also brokers a mortgage loan for a third-party “investor” to acquire the property.  In that scenario, it may be unclear whether the homeowner is a borrower or not (the investor clearly would be), but where the overall design of the transaction is to swindle the homeowner out of her property and her equity, the homeowner still has a remedy under the MBPA.  See, e.g., RCW 19.146.0201(1) (unlawful to “directly or indirectly employ any scheme, device, or artifice to defraud or mislead borrowers or lenders or to defraud any person.”) (emphasis added).

The MBPA in imposes specific regulatory obligations upon mortgage brokers and loan originators.  These include such rules as prohibitions against acting as a mortgage broker without a license; obtaining property through fraud, misrepresentation, deceptive practices, “scheme, device, or artifice;” pay appraisers to influence the valuation of a property, and other anti-fraud protections.  RCW 146.0201.  The MBPA also requires mortgage brokers to provide specific written disclosures to borrowers describing and explaining the various fees that will be charged, whether by the broker or by various third-parties, and certain other information including the borrower’s right to receive copies of appraisals, credit reports, and other documents to the borrower.  RCW 19.146.030.  Note that the MBPA does not specifically impose limits on mortgage broker fees, however.  RCW 19.146.030.   The MBPA also makes a broker’s failure to comply with certain federal statutes, such as the Truth-In-Lending Act (TILA), Real Estate Settlement Procedures Act (RESPA), and Regulations X and Z (which implement TILA and RESPA, respectively), a violation of the MBPA.  RCW 19.146.0201(11), 030.   Other provisions of the MBPA require that brokers use a written contract; impose trust requirements for the safekeeping of the borrower’s funds; a require that mortgage brokers who also act as real estate agents operate the businesses independently, and other requirements.  RCW 19.146.0201 – 090.     

A violation of the MBPA is made a per se violation of the CPA, meaning that the same relief available under the CPA (actual damages, injunctions, court costs, attorney fees, and possible triple damages up to $10,000) is also available for violations of the MBPA.  RCW 19.86.100.  As with the CPA, the MBPA also provides for administrative enforcement through the Washington Department of Financial Institutions as well as criminal penalties for certain misconduct.  RCW 19.146.220 et seq.

Based on the foregoing, the following steps should enable advocates to properly evaluate, raise, and litigate MBPA claims in connection with foreclosure rescue schemes.  First, the advocate should determine which, if any, parties to the transaction are potentially “mortgage brokers,” “loan originators,” or other persons covered by the MBPA.  Often this will be readily apparent, in that a party will have brokered a loan for the homeowner or another party, or will have attempted to do so.  Other times, to establish that a party is a mortgage broker will require evidence such as advice or information the party gave the homeowner about home equity loans, literature or advertising materials the party provided to the homeowner claiming an ability to make or arrange mortgage loans, evidence that the party arranged home loans for other, unrelated individuals, etc.

Next, the advocate should determine whether the homeowner constitutes a “borrower” for purposes of the MBPA.  In a foreclosure rescue scam, the broker will generally not have obtained or attempted to obtain a home equity loan for the homeowner.  However, the homeowner may have contacted the broker in seeking a home equity loan (and then later have been steered into the sale-leaseback transaction).  The broker may have advised the homeowner that he did not qualify for a home equity loan as a means of inducing the homeowner to enter into the rescue scam transactions.  Oftentimes a broker will provide advice to the borrower about the possibility of obtaining a future home loan, supposedly to “repurchase” the home subsequent to a sale-leaseback scheme.  Again, that the homeowner merely sought “advice or information” about obtaining a home loan is sufficient to qualify her as a “borrower” under the MBPA.  RCW 19.146.010(2).

Finally, the advocate should analyze the actions, omissions, and statements the broker made to determine what violations (of the MBPA) she may have committed, and focus the advocacy on specific violations that led to the homeowner’s loss.  If the homeowner is not a “borrower” under the MBPA, be sure to focus on violations that protect “any person” rather than just “borrowers.”



3. Credit Services Organization Act, RCW 19.134 et seq.



a. Elements for theory:

The Credit Services Organization Act (CSOA) applies to any company, including its agents, salespersons, representatives, and independent contractors, that performs, or represents that it can perform a service for a person such as “stopping, preventing, or delaying [a] foreclosure of a deed of trust, mortgage, or other security agreement,” or provides advice or assistance to a person to do any of these activities. RCWA 19.134.010(2)(a)(iii),(iv). 

Under the CSOA, any such company must first obtain a surety bond in the amount of $10,000 issued by a surety company permitted to do business in the state. The bond shall be issued on the condition that the organization comply with this chapter in its dealings with customers. RCW 19.134.020(1)
.  The company cannot charge money or any other valuable consideration for referring customers to retailers who perform the same service for the general public. RCW 19.134.020(2).  The company cannot advise customers to make untrue or misleading statements in pursuance of applying for credit-related services. RCW 19.134.020(3).  Such a company cannot engage in any act or practice that would result in a lie or misleading of its customers when selling its own services, nor can it commit fraud or deception on its customers in pursuance of its business.  RCW 19.134.020(4).

According to RCW 19.134.040, a company subject to the CSOA must make certain disclosures to the customer before any money or consideration is paid by the customer. RCW 19.34.050 lists these relevant disclosures:


(3): A complete and detailed description of the services to be performed by the credit services organization for the buyer and the total amount the buyer will have to pay, or become obligated to pay, for the services;

(4): A statement asserting the buyer's right to proceed against the bond or trust account required under RCW 19.134.020; and

(5): The name and address of the surety company that issued the bond, or the name and address of the depository and the trustee and the account number of the trust account.
Under RCW 19.134.060, any contract between a company (subject to the CSOA) and a customer for the performance of a service such as “foreclosure rescue” must be in writing, signed by the customer and include the following:

(1)(a) A conspicuous statement in bold face type, in immediate proximity to the space reserved for the signature of the buyer, as follows: "You, the buyer, may cancel this contract at any time prior to midnight of the fifth day after the date of the transaction. See the attached notice of cancellation form for an explanation of this right";

(b) The terms and conditions of payment, including the total of all payments to be made by the buyer, whether to the credit services organization or to some other person;

(c) A full and detailed description of the services to be performed by the credit services organization for the buyer, including all guarantees and all promises of full or partial refunds, and the estimated date by which the services are to be performed, or estimated length of time for performing the services;

(d) The credit services organization's principal business address and the name and address of its agent in the state authorized to receive service of process;

(2) The contract shall be accompanied by a completed form in duplicate, captioned "Notice of Cancellation" that shall be attached to the contract, be easily detachable, and contain in bold face type the following statement written in the same language as used in the contract.

"Notice of Cancellation”

You may cancel this contract, without any penalty or obligation within five days from the date the contract is signed.

If you cancel any payment made by you under this contract, it will be returned within ten days following receipt by the seller of your cancellation notice.

To cancel this contract, mail or deliver a signed dated copy of this cancellation notice, or any other written notice to (name of seller) at (address of seller) (place of business) not later than midnight (date) 
I hereby cancel this transaction,

(date) 
(purchaser's signature) "


The credit services organization shall give to the buyer a copy of the completed contract and all other documents the credit services organization requires the buyer to sign at the time they are signed.




b. Relief available:

If a customer, on her own accord, attempts to waive any rights under the CSOA, such a waiver is void.   A company’s attempt to have the customer waive any rights under the CSOA is itself a violation of the CSOA.  RCW 19.134.070.  A company that violates the CSOA is guilty of a gross misdemeanor and a court is authorized to restrain and enjoin violations of the CSOA under RCW 19.314.070(3).  Also, a violation of the CSOA is an unfair business practice and per se violation of the Consumer Protection Act.  RCW 19.134.070(5).  A customer injured by a CSOA violation may bring an action for damages.  RCW 19.134.080.  A judgment entered for actual damages must at least cover the amount paid by the customer to the company plus reasonably attorney fees and costs; punitive damages are also available.  RCW 19.134.080.




c. Important tactical considerations:

Make sure that your client retains and retrieves all documents related to the scam. These will be helpful in proving that necessary disclosures were not made and which misrepresentations were made. The paper trail is especially important in these claims because the scammers inevitably deny ever making any misrepresentations.  Affidavits that detail the pressure tactics and misrepresentations made verbally can also be helpful in establishing fraud or duress.  As the CSOA points out, even if the customer herself attempted to waive her rights, such a waiver is void.  If evidence of the scammer pressuring the customer into a waiver can be obtained, the customer’s claim can be further strengthened. 




d. Relate theory to foreclosure rescue scams:

The CSOA is likely often violated by foreclosure rescue scammers.  Some operations might be carried out by individuals who never obtain the bond required to perform such services.  Most, if not all, of these scammers make numerous false and deceptive statements and promises to customers. This usually begins by lying about the fact that they can “save” the home, and continues with explaining why they need bogus fees from the customer and why the customer must sign over the deed to the home.  Some scammers also misstate important dates, like the actual date of the foreclosure sale, so that the customer misses important deadlines and loses the home before having a chance to actually save it.

Many scammers have “official-looking” letterhead upon which they communicate their false promises.  Many times, these letters don’t contain the aforementioned disclosures because if they did, customers might be alerted their own legal rights and the scammer’s inconsistent statements, and as a result not sign the contract handed to them. Furthermore, many scammers insist on quick action (“you must act within 24 hours or this offer expires!”) and completely omit disclosure of the 5-day cancellation period required by the aforementioned statutes.   All of these practices, and any others that violate this statute, are made per se violations of the Washington Consumer Protection Act and may also subject the scammers to criminal liability.



4. Equity Skimming Act, RCW 61.34 et seq.

Washington has also enacted a statute addressed specifically to the problem of “equity skimming,” declaring the practice an unfair or deceptive commercial practice and “contrary to the public policy of this state.”  RCW 61.34.010, 040.  The Equity Skimming Act (ESA) makes equity skimming a per se violation of the CPA and a person convicted of engaging in “a pattern of equity skimming” is guilty of a class B felony.  RCW 61.34.030, 040.  

Foreclosure rescue scams are transactions or serial transactions designed to convert a homeowner’s equity.   In plain meaning, foreclosure rescue scams would clearly constitute a form of equity skimming.  However – possibly due to the substantial criminal sanctions associated with RCW 61.34.030 – the ESA contains a very precise and specific definitions of “equity skimming” that often does not apply in typical foreclosure rescue scam cases.  See RCW 61.34.020(4).    The portions of the statutory definition of equity skimming potentially relevant to foreclosure rescue scams are as follows (consult the statute for the complete definition):


An "act of equity skimming" occurs when:

    

(b)(i) The person purchases a dwelling in a transaction in which all or part of the purchase price is 


financed by the seller and is (A) secured by a lien which is inferior in priority or subordinated to a 


lien placed on the dwelling by the purchaser, or (B) secured by a lien on other real or personal 


property, or (C) without any security; and

    

(ii) The person obtains a superior priority loan which either (A) is secured by a lien on the 


dwelling which is superior in priority to the lien of the seller, but not including a bona fide 


assumption by the purchaser of a loan existing prior to the time of purchase, or (B) creating any 


lien or encumbrance on the dwelling when the seller does not hold a lien on the dwelling; and

    

(iii) The person fails to make payments or defaults on the superior priority loan within two years 


subsequent to the purchase; and

     

(iv) The person diverts value from the dwelling by applying or authorizing any part of the 


proceeds from such superior priority loan for the person's own benefit or use

RCW 61.34.010(4).  In simpler terms, this form of equity skimming entails the following:



1. A person (we’ll call her the “investor”) purchases a residential property from a 


homeowner;



2. Instead of paying the full purchase price to the homeowner, the homeowner 


finances all or part of the price (for instance, by agreeing to accept payments over 


time, or at a future date);



3. The homeowner’s right to receive the balance of the purchase price is either not 

secured by a lien (on the home), or is secured by a lien but the homeowner’s lien 


is inferior to a mortgage taken out by the investor (in part 4);



4. The investor then encumbers the property (usually by taking out a mortgage) 


and the encumbrance is superior to the homeowner’s lien for the balance of the 


purchase price (if any such lien exists);



5. The investor uses proceeds from that mortgage for his own use (i.e., not toward 

the property or toward debt on the property); and 



6. The investor defaults on the mortgage within 2 years (thus subjecting the home 


to potential foreclosure on the investor’s mortgage).

In a foreclosure rescue scam, a plausible fact pattern where the statutory definition might be fulfilled would be as follows:


Joe owns a home worth $200,000, subject to a mortgage for $100,000.  Joe agrees to sell 
the property to Mick for $125,000.  However, the transaction is structured such that Mick 
will pay only $100,000 at the closing, with the proceeds disbursed to pay off Joe’s 
mortgage.  Joe will have a right to repurchase the home from Mick within 12 months for 
$125,000, but in the meantime will occupy the property for $2,000 per month rent (to 
Mick).  Because the parties anticipate Joe will exercise the right to repurchase, the 
remaining $25,000 of the purchase price is made payable to Joe “at time of repurchase or 
in 12 months.”  However, no document containing this provision is executed or recorded.  
Joe executes a deed conveying the property to Mick.  Mick takes out a $100,000 
mortgage on the property from Clash Bank to pay off Joe’s 
mortgage.  Joe makes several 
$2,000 payments to Mick, who uses the money to make the payments on the Clash Bank 
mortgage.  Then, Mick takes out a $160,000 refinance loan from Mescalero Bank.  Mick 
uses the first $95,000 to pay off the remaining balance on the Clash Bank mortgage, pays 
Joe $25,000, and uses the remaining $40,000 to buy a new sports car.  Mick then defaults 
on the Mescalero Bank mortgage.       

In the above example, Joe has “financed” $25,000 of Mick’s purchase price by agreeing to accept that money up to a year after the sale.  It is unclear whether Joe received a lien on the property for the balance, but if he did, it was inferior to the Clash Bank mortgage and the Mescalero Bank mortgage.  Mick encumbered the property by taking out the Clash Bank and Mescalero Bank mortgages, and then diverted proceeds to Mick’s own use by purchasing a sports car.  Although Mick eventually paid Joe the full $125,000 purchase price, Joe’s right to repurchase the property from Mick for $125,000 is of diminished value because the property is now encumbered by at least $160,000 in debt.  Because Mick has also defaulted on the Mescalero Bank mortgage, this fact pattern would satisfy the statutory definition of equity skimming under RCW 61.34.020(4)(b).  Joe could, theoretically, preserve some of his equity in this instance by raising the $160,000 needed to reacquire the property and then selling it for fair market value ($200,000), then paying off Mick’s mortgage and retaining the balance, leaving Joe with $40,000 and a claim against Mick for the “skimmed” $35,000 of equity.   

However, most foreclosure rescue scam scenarios do not resemble the above scenario (though some do).  Typical foreclosure rescue scams fail to meet the statutory definition of equity skimming for several reasons.  First, scam artists often structure the transaction such that the homeowner is not “financing” any part of the purchase price.  Often the “purchase price” set at an amount equal to the homeowner’s prior mortgage debt, plus the fees, closing costs, and other charges the scam artists are collecting from the transaction, so nothing is left for the “purchaser” to pay.  Second, third-party “investors” or others who acquire homeowners’ properties usually intend to re-sell such properties at fair market value, rather than simply make off with proceeds of a home equity loan (which they have defaulted on).  Such investors do often rely on mortgage loans to finance their acquisitions of properties, but generally keep those loans current until the property is resold (at which time the loan is paid off from the sale proceeds, with the remaining proceeds being profit to the “investor”).  

Thus, while some sale-leaseback transactions will involve facts that meet the statutory definition of equity skimming, most probably will not.  That said, advocates should also be aware that the statutory definition of equity skimming is prefaced by the phrase “unless the context requires otherwise[.]”  RCW 61.34.020.  Arguably, a transaction that does not meet the technical statutory definition of equity skimming but nevertheless fits the legislative purpose of the ESA, i.e., a transaction that constitutes “conduct which defraud innocent homeowners of their equity interest or other value in residential dwellings under the guise of a purchase of the owner’s residence but which is in fact a device to convert the owner’s equity interest,” could potentially give rise to liability under the ESA.  RCW 61.34.010.  Advocates may therefore wish to consider raising claims under the ESA for sale-leaseback transactions that are designed to skim home equity, even if the statutory definition under RCW 61.34.020(4) is not entirely satisfied.



5. Civil Rights (Anti-Discrimination) Statutes

Bear in mind that many – and possibly a substantial majority of – foreclosure rescue scams are perpetrated against persons who belong to protected classes under state, local, and federal civil rights statutes.  Many such individuals have characteristics that make them especially vulnerable to fraud and exploitation -- such as mental disabilities, limited English proficiency, etc. -- some scam artists specifically target such persons as easy marks.  Foreclosure rescue scam artists are also known for using various “affinity marketing” tactics, reaching out to other members of racial and ethnic minority groups, persons with specific medical problems or disabilities, and so forth as a means of establishing a rapport of trust and confidence with potential victims.  Where facts and circumstances of this nature are present, advocates should consider raising fair housing, fair credit, and other discrimination claims against foreclosure rescue scam perpetrators.

The following examples illustrate how some of these discriminatory practices commonly occur:

Example 1: Joe is a Spanish-speaking immigrant from Venezuela.  Joe owns a home worth $200,000 but is in default on a $120,000 mortgage.  Mick, who speaks English and Spanish, approaches Joe and says, “I help Spanish-speaking immigrants save their homes from foreclosure.”  Mick explains that Joe can save his home by refinancing the loan and that Mick can obtain the loan for a $5,000 commission.  Joe agrees to this arrangement.  The conversation takes place entirely in Spanish.  Later, Mick presents Joe with documents written in English, and says, “this is for your loan.  You’ll be borrowing $125,000 from Clash Mortgage, which will pay my fee and your old mortgage, and you’ll pay back Clash Mortgage at $500 per month.”  Joe signs the documents and begins paying Clash Mortgage – a limited liability company wholly owned by Mick -- $500 per month.  In fact, the documents Joe signed were a deed conveying the house to Mick for $125,000 and a 6-month lease for $500 per month rent.  Mick takes out his own loan and pays off Joe’s mortgage.  Six months later, Mick sells the property to Nicky for $200,000.  Mick pays off his own loan, keeps $80,000 (plus Joe’s $500/mo. payments) and disappears.  Nicky issues Joe 20-day Notice to Vacate, stating “your lease has expired and I want the house back.”  

 Example 2: Joe is 82 years old and suffering from dementia.  He owns a home worth $250,000, but is in default on a $30,000 home improvement loan.  Mick meets with Joe and describes various alternatives for avoiding foreclosure.  When Joe struggles to understand, Mick convinces Joe to execute a power-of-attorney giving Joe the “power to sign all documents concerning my home.”  Joe then arranges for Nicky to buy Joe’s house for $80,000; Nicky will pay off Joe’s mortgage, pay Mick a $40,000 “finders fee,” and deposit the remaining $10,000 in a bank account for Joe’s “rent” of $800 per month.  Mick signs a deed to Nicky on Joe’s behalf, pursuant to the power-of-attorney.  A year later, Nicky brings an eviction case against Joe for nonpayment of rent.


B. Federal Law

Although the most applicable theories in foreclosure rescue scam litigation generally arise under state law, there are a handful of federal consumer protections that frequently pertain in sale-leaseback transactions.  Only the most relevant statutes are covered here; advocates should be aware that in foreclosure rescue scam scenarios, issues may arise under other federal laws, such as the Equal Credit Opportunity Act or the Fair Debt Collection Practices Act.  Also, before raising federal claims in state court actions, advocates should also consider whether the federal claims might subject the action to removal (to federal court) and the likely effect of removal upon the homeowner’s tactical position.



1. Real Estate Settlement Procedures Act (RESPA), 12 USC § 2601 et seq.

The Real Estate Settlement Procedures Act (RESPA) governs certain practices in the residential real estate closing setting.  12 USC § 2601 et seq.  RESPA is supplemented by a federal implementing regulation called “Regulation X,” codified at 24 CFR § 3500 et seq.  The primary RESPA consumer protections discussed in this summary include (i) mandatory use of the “HUD-1 Settlement Statement” in residential real estate closings; and (ii) prohibitions on certain unearned fees and kickbacks.  Note that RESPA also pertains to the servicing of mortgage loans, although those provisions are less applicable to foreclosure rescue scenarios and therefore are not covered.

The first important protection advocates of foreclosure rescue scam victims should be familiar with is RESPA’s requirement that “all transactions in the United States which involve federally related mortgage loans” use a “standard form for the statement of settlement costs” developed and prescribed by the U.S. Department of Housing and Urban Development (HUD).  12 USC § 2603.  This standard form is commonly known as the “HUD-1 Settlement Statement” (HUD-1).  Among other requirements, the HUD-1 must “conspicuously and clearly itemize all charges imposed upon the borrower and all charges imposed upon the seller in connection with the settlement.”  12 USC § 2603.  The form must be used in “every settlement involving a federally related mortgage loan in which there is a borrower and a seller.”  24 CFR § 3500.8(a).  The settlement agent (handling the closing) must, at or before the closing, “provide a completed HUD-1 … to the borrower, the seller (if there is one), the lender (if the lender is not the settlement agent), and/or their agents.”  24 CFR § 3500.10(b).  

Because of this provision, a HUD-1 must be prepared in virtually any residential real estate transaction involving a mortgage loan.  The HUD-1 should reveal critical information about the transactions, including the sale price for the home, the source of the funds, the persons to whom the money was paid, all the charges and fees associated with the transaction, etc.  This makes the HUD-1 a critical piece of evidence that is often the key to understanding and unraveling a foreclosure rescue scam.  

Generally speaking, a HUD-1 statement in a foreclosure rescue scam transaction will list the homeowner as the “seller,” a third-party investor as the “borrower,” and list one or more side payments (fees, commissions, etc.) to the scam artist and possibly other confederates as well, in addition to payments for closing costs, appraisals, etc.  The HUD-1 should also display the amount of funds paid to the homeowner’s prior lender (usually in satisfaction of a mortgage) and other potential creditors.  The HUD-1 will also identify the lender who funded the “investor’s” acquisition of the property and the amount of such encumbrances, and will identify the settlement agent who closed the transaction.  

RESPA also contains rules prohibiting any person from giving or accepting “any fee, kickback, 
or thing of value pursuant to any agreement or understanding, oral or otherwise, that business incident to or a part of a real estate settlement service involving a federally related mortgage loan shall be referred to any person,” and or “any portion, split, or percentage of any charge made or received for the rendering of a real estate settlement service in connection with a transaction involving a federally related mortgage loan other than for services actually performed.”  12 USC § 2607.  These restrictions on “kickbacks” and “unearned fees” are useful for challenging fees, commissions, and other charges that foreclosure rescue scam artists often pack into transactions for the purpose of appropriating equity.  Also, profit-splitting agreements between multiple actors involved in a foreclosure rescue scam arrangement may run afoul of RESPA.  And in some instances, particularly in more elaborate and detailed scams, foreclosure rescue scam artists may collaborate with appraisers, and other third-parties to facilitate the scam (although this can be very difficult to prove.)  Consider the following example:


Joe owns a home worth $225,000, subject to a mortgage for $80,000.  The mortgage is in 
default.  Mick suggests Joe enter into a sale-leaseback transaction whereby Joe will 
convey the property to Nicky for $112,000, lease the house back for 12 months, and then 
have a right to repurchase for $112,000.  Joe is hesitant to enter the transaction because 
he thinks the property is worth substantially more than $112,000, and isn’t sure he can 
pay rent for a year and repurchase the house.  Although Mick and Nicky are aware that 
the home is worth $225,000, they conspire to pay Paul $2,500 to appraise the home at a 
value under $150,000.  Paul accepts the $2,500 payment and produces an appraisal 
estimating the home’s value as $145,000.  Mick uses the appraisal to convince Joe that 
$112,000 is a “reasonably good price under the circumstances.” Mick also advises Joe 
that the rent for the 12 months will be $2,500 per month, but that Mick “convinced 
Nicky” to have the rent be “pre-paid from the sale proceeds,” but that Joe must pay “all 
closing costs.”  Nicky will also receive a $15,000 “commission” for arranging this 
transaction, also to be paid from the sale proceeds.  Joe agrees to the deal and signs a 
deed to Nicky; Nicky obtains a $112,000 mortgage from Clash Bank to fund the 
transaction.  The proceeds are disbursed as follows: $80,000 to pay off Joe’s mortgage, 
$15,000 to Mick for “commission,” and $5,000 for “closing costs; the remaining $30,000 
is deposited into “B.A.D. Escrow” and is earmarked for Joe’s rent payments.  Of the 
$5,000 in closing costs, $1,500 is paid to B.A.D. Escrow” for an “account processing 
fee.”  Joe receives no cash from the transaction. 

In the above situation, Mick and Nicky used an illegal payment to obtain a low appraisal from Paul – a violation of RESPA, in addition to other laws.  See 12 USC § 2607(a).  The appraisal misled Joe as to the true value of his home, yet was still high enough for Nicky to obtain a mortgage from Clash Bank.  Such “convenient” appraisals are not uncommon in foreclosure rescue scam scenarios and where they exist, should at least raise a red flag.  Another effect of the low appraisal is that the eventual sale price of $112,000 does not look as unjustifiably low compared to a $145,000 appraisal as it would compared to an accurate appraisal of $225,000.  Unfortunately, it may be difficult, if not impossible, for Joe to discover evidence proving this violation.  The $1,500 “account processing fee” to B.A.D. Escrow also raises a red flag.  Under the terms of the transaction, it appears B.A.D. Escrow has received the payment merely for receiving Joe’s $30,000 and disbursing it to Nicky at $2,500 per month.  This could be an “unearned fee” if it represents a charge “for which no or nominal services are performed or for which duplicative fees are charged.”  24 CFR § 3500.14(c).  Note that while the RESPA prohibitions on unearned fees and kickbacks are intended to protect mortgage loan borrowers (who in this instance would be Nicky), in this instance it was Joe who was ultimately charged for the settlement services, so he has standing to bring a RESPA claim.  See 12 USC § 2607(d).

Enforcement of RESPA.  Different provisions of RESPA allow different remedies.  While any violation of RESPA is subject to administrative enforcement through HUD (which may then be delegated to relevant state agencies), some provisions also authorize private rights of action.  Section 2603 of RESPA (pertaining to HUD-1 statements) is enforceable through administrative action only.  But Section 2607, regarding kickbacks and unearned fees, entitles a private party injured by a violation to damages “in an amount equal to three times the amount of any charge paid for such settlement service,” as well as court costs and attorney fees.  12 USC § 2607(d).  In addition, the Washington Mortgage Broker Practices Act (MBPA) makes some violations of RESPA and Regulation X also violations of the MBPA, which in turn constitute per se violations of the Washington Consumer Protection Act (CPA).  See RCW 19.146.0201, 030,100.



2. Truth-In-Lending Act, 15 USC § 1601 et seq.

Another federal statute that may be helpful to victims of foreclosure rescue scams is the federal Truth-In-Lending Act (TILA).  15 USC § 1601 et seq.  TILA is designed to enable consumer borrowers to comparison-shop for credit by requiring lenders to disclose certain material information in a standard format, using standard calculations and uniform terminology.  See 15 USC § 1601.  In essence, TILA requires providers of commercial credit (i.e., lenders) to make certain “material disclosures” to borrowers on a standard, model disclosure statement prescribed by the Federal Reserve Board, before making a loan.  See 15 USC § 1604(b).  Generally speaking, there are five material disclosures: “amount financed” (basically, the principal of a loan), “finance charge” (the total amount of interest and fees the borrower is going to pay over the term of the loan), “annual percentage rate” (the finance charge expressed as an annual interest rate, calculated according to a formula specified by the Federal Reserve), “total of payments” (the total amount the borrower must repay to discharge the loan), and “schedule of payments” (the amounts of the installments and the dates they are due).  TILA’s logic is that by requiring disclosure of these material terms to borrowers in a standard format, a borrower can easily compare the loan terms being offered by one source to the terms offered by another, and choose her best deal (by contrast, a borrower comparing interest rates and other fees from different lenders might have difficulty determining his best option when the charges are calculated differently or expressed in different language).  If a lender makes a loan without providing the material disclosures, or where the disclosures are not sufficiently accurate (such that the loan terms appear more favorable than they truly are), the consumer may be entitled to damages from the lender or have the right to rescind a transaction.  15 USC §§ 1635, 1640.  Note that TILA is implemented by an extensive Federal Reserve Board regulation called “Regulation Z,” which is codified at 12 CFR § 226.1 et seq.

At first glance, TILA may not appear relevant to sale-leaseback transactions because the statute governs extension of consumer credit, including home mortgages – but does not apply to outright real estate sales.  However, if one views a sale-leaseback transaction as a credit transaction (i.e. a loan) in substance, disguised as a sale in form, then by all means homeowners entering into such transactions are entitled to the protections afforded by TILA.  Presumably because foreclosure rescue scam artists view the transactions as real estate sales and not loans, the TILA disclosures are never made in connection with such transactions.  It is important to note at the outset that “in the area of Truth in Lending it is necessary to look beyond the stated nature of a transaction to determine its true nature so as to prevent creditors from disguising the true nature of the transaction and thereby avoiding the impact of Truth in Lending. . . parties cannot change the legal effect of a transaction by simply giving it a different name.”  In re Hanley, 111 BR 709, 713 (Bankr.C.D.Ill. 1990) (holding that a question of fact existed whether a rental agreement option to purchase constituted a credit agreement for purposes of TILA).  So it is with sale-leaseback transactions.  
In the typical scenario, the homeowner conveys a deed for her home to an “investor,” but retains possession of the property and a right to repurchase the home; the investor, meanwhile, pays off the homeowner’s previous mortgage and receives “rent” from the homeowner; while the investor supposedly holds legal title, the investor is obligated to convey title back to the homeowner upon tender of a pre-determined price (usually the amount of the prior mortgage).  In effect, then, the investor has loaned the homeowner the funds to discharge the prior mortgage, collects interest in the form of rent, and anticipates receiving a “balloon payment” for the loan principal when the homeowner repurchases the property.  In substance, the transaction is a loan, and a court looking beyond the form of the transaction should find the transaction subject to TILA.  Hanley at 713.  Such a transaction is little different from a similar arrangement the Washington Supreme Court deemed a credit transaction over 100 years ago in Plummer v. Ilse, 41 Wash. 5, 11; 82 P. 1009 (1905) (deed intended as a security interest did not convey legal title because the transaction was designed to deprive homeowners of their equity of redemption).  Assuming the material TILA disclosures are not made, virtually any sale-leaseback transaction is vulnerable to challenge using the remedies afforded by TILA.  These remedies include actual and statutory damages, costs, attorney fees, injunctive relief, and the possibility of rescinding the transaction.  See 15 USC §§ 1635, 1640.  

Probably the main obstacle to raising a successful TILA claim, however, is that TILA does not apply to all lenders -- only those that meet the statutory definition of “creditor” under TILA.  See 15 USC § 1602.  This requires that the lender “both regularly extends consumer credit that is subject to a finance charge or is payable by written agreement in more than 4 installments (not 

including a down-payment), and to whom the obligation is initially payable, either on the face of the note or contract, or by agreement when there is no note or contract.”  12 CFR § 226.2(a)(17); see also 15 USC § 1602(f).  In other words, an “investor” who acquires a deed to a homeowner’s property via a sale-leaseback transaction is not a “creditor,” and thus not subject to TILA, unless the investor is the person to whom the debt is payable and the investor “regularly extends” credit.  

In the ordinary sale-leaseback transaction, the investor will also be the “landlord” to whom the “rent” is payable; since the “rent” represents interest (i.e., a finance charge) and will generally be payable in at least four installments, the first element of the “creditor” definition can usually be satisfied.  See 12 CFR § 226.2(a)(17).  However, proving the investor “regularly extends” credit can be more difficult.  There are four ways of showing that a person “regularly extends” credit:


1. The person extended credit more than 25 times in the current or 
preceding calendar year;


2. The person extended credit secured by a dwelling more than 5 times in 
the current or preceding calendar year;


3. In any 12-month period, the person originated more than one credit 
extension that was subject to the federal Home Ownership & Equity 
Protection Act (HOEPA); or


4. The person originated any credit extension that was subject to the 
federal Home Ownership & Equity Protection Act (HOEPA) through a 
mortgage broker.

See 12 CFR § 226.2(a)(17).

Very few foreclosure rescue scam perpetrators are so prolific as to have entered into as many as 25 such transactions within a single year, so the first option will seldom be applicable.  That a particular investor may have “extended credit” (by “purchasing” on sale-leaseback contracts) five times within a year is similarly unlikely, though not outside the realm of possibility.  If the “investor” in a particular case meets this criterion, then as a “creditor” she should be subject to TILA.

In most cases, however, the acquirer of a homeowner’s property (through a sale-leaseback scam) will not have engaged in five or more transactions within the required amount of time to meet the TILA definition of “creditor.”  But if the “investor” has engaged in only two such transactions (within a year of each other), he may yet qualify as a “creditor” if those transactions can be shown to be subject to the  Home Ownership & Equity Protection Act (HOEPA), an amendment to TILA codified at 15 USC § 1639 (and in Regulation Z at 12 CFR § 226.32).  And if the investor acted through a mortgage broker, then the investor is subject to TILA on the basis of the transaction involving the one particular homeowner alone, regardless whether the investor has or has not engaged in similar transactions in the past.  See 12 CFR § 226.2(a)(17).

HOEPA was enacted in 1994 to protect homeowners against abusive high-cost home equity loans (a.k.a. “subprime loans”).  HOEPA, which imposes additional disclosure requirements and other restrictions on lenders making subprime loans secured by the borrower’s principal residence, only applies to loans that are sufficiently “high cost” that the associated finance charges eclipse either of two “triggers.”  See 15 USC §§ 1602(aa), 1639; 12 CFR § 226.32(a).  In a nutshell, the two “triggers” are the “points & fees” trigger and the “APR” trigger.  The “points & fees” trigger is eclipsed if the total amount of up-front fees and charges (such as mortgage broker commissions and closing costs paid to the lender) for the loan equal more than 8% of the loan principal.  12 CFR § 226.32(a)(ii).  The “APR” trigger is eclipsed if the interest rate on the loan is more than 8 percentage points above the going rate for a treasury security having the same term as the loan (e.g., if the going rate for a 30-year Treasury Bill is 4% interest, then the loan is subject to HOEPA pursuant to the APR trigger if the loan has an APR more than 12%).  12 CFR § 226.32(a)(i).  If neither of the triggers is tripped, HOEPA does not apply to the loan.

To determine whether a sale-leaseback transaction, if evaluated as a credit transaction, would be subject to HOEPA, an advocate must determine (i) the “principal” of the “loan,” (ii) the amount of the up-front fees and charges on the “loan,” and (iii) the “interest rate” on the loan.  Then, some simple calculations should reveal whether the transaction eclipses the either of the HOEPA triggers.  Again the “principal” on the loan (in a sale-leaseback scenario) generally encompasses all of the value actually extended to the homeowner, or paid on the homeowner’s behalf.  Usually, this is going to include such items as the amount paid to satisfy the prior mortgage, any other liens or debts (of the homeowner) that the investor paid off, and any funds actually disbursed to the homeowner.  The up-front fees and charges will ordinarily include any commissions or fees the broker collected and any up-front charges the investor obtained, but generally fees paid to unrelated third-parties (such as title companies, appraisers, etc.) count toward the principal, not the finance charges.  See 12 CFR § 226.4.  Compare the amount of the up-front charges to the amount of the principal; if the up-front fees are more than 8% of the principal, then the transaction would appear to eclipse the “points & fees” trigger.  12 CFR § 226.32(a)(ii).  

If the up-front fees do not exceed 8% of the principal, then you must attempt to determine the APR.  The formula for calculating the APR is described in Regulation Z at 12 CFR § 226.22 (Appendix J to Regulation Z contains the actual mathematical formula).  The actual formula is likely inaccessible to most advocates (save those with calculus Ph.D.’s, perhaps) that to determine the APR it is probably best to use an APR calculator from a reliable website, such as the following: http://ray.met.fsu.edu/~bret/amortize.html.  But a rough estimate of the APR can be obtained using the simple mathematical formula, i = prt (that is, interest = principal X interest rate X time).  Because you will already have the principal, the amount of interest, and the term of the loan, by solving for r you can obtain a reasonable approximation of the APR.  You must then consult the Federal Reserve Board data to obtain the closest benchmark interest rate (that is, the Treasury Bill interest rate with the same or closest term to that of the loan); this data is available at: http://www.federalreserve.gov/releases/h15/data.htm.  If the APR on the loan is more than 8 percentage points higher than the T-Bill rate (for the 15th day of the month preceding the month in which the loan was made), then the transaction is subject to HOEPA.  12 CFR § 226.32(a)(i).

Furthermore, in theory the amount of the homeowner’s equity that is appropriated to the “investor” pursuant to the transaction should also be included in the up-front costs and fees.  For instance, in a transaction where the homeowner “sells” a property for one price and has the right to repurchase at a higher price, the difference in prices represents a finance charge and should be factored into the interest rate.

Example 1 (points & fees trigger): Mick persuades Joe to enter into a sale-leaseback agreement, whereby Joe will convey his property to Nicky and lease the home back for $1,000 per month.  Joe agrees to pay Mick a $10,000 fee for this service.  Nicky will pay off Joe’s $100,000 mortgage and advance the funds to pay Mick’s fee.  Joe will have the right to repurchase the home after one year for $110,000.  Viewed as a credit transaction, Nicky has loaned Joe $110,000 ($100,000 for the old mortgage + $10,000 for Mick’s fee), so the principal (or “amount financed”) is $110,000.  The only up-front fee we know about is Mick’s commission of $10,000.  But $10,000 = 9.09% of $110,000; that is, the commission alone makes the up-front fees more than 8% of the loan amount, so the transaction should be subject to HOEPA under the points & fees trigger.  See 12 CFR § 226.32(a)(ii).

Example 2 (APR  trigger): Mick persuades Joe to enter into a sale-leaseback agreement, whereby Joe will convey his property to Nicky and lease the home back for $1,000 per month.  Joe agrees to pay Mick a $5,000 fee for this service.  Nicky will pay off Joe’s $100,000 mortgage and advance the funds to pay Mick’s fee.  Joe will have the right to repurchase the home after one year for $120,000.  This transaction occurred in June 2006.  Viewed as a credit transaction, Nicky has loaned Joe $105,000 ($100,000 for the old mortgage + $5,000 for Mick’s fee), so the principal (or “amount financed”) is $105,000.  Joe will have to pay $1,000 per month for 12 months in “rent,” but none of these payments will reduce the principal Joe will owe at the end, so all the payments constitute “interest.”  In fact, Joe will owe $15,000 more to “repurchase” the home than he received for it in the sale.  Thus, the “interest” on the loan is $12,000 ($1,000 X 12 months = $12,000).  Joe also has to pay a $5,000 commission to Mick; the commission is also a “finance charge,” as is the additional $15,000 Joe must pay to regain title to the home.  Therefore, the total interest is (at least) $32,000.  See 12 CFR § 226.4.  The term of the loan is 1 year.  Since i = prt, we can get a rough estimate of the APR using the following equation: $32,000 = $105,000 X r X 1; or $105,000r = $32,000.  After solving for r (by dividing each side of the equation by $105,000), we find that the interest rate (approximately equal to the APR) is about 30.48%.  We then consult the Federal Reserve data, and see that on May 15, 2006 (the 15th day of the month preceding the month in which the transaction occurred), the interest rate on a 1-year Treasury security was 5.01%.  Since the APR on Joe’s transaction of 30.48% is far more than 8 percentage points above the 5.01% Treasury benchmark, the transaction should be subject to HOEPA under the APR trigger.  See 12 CFR § 226.32(a)(i).

Note that this summary gives a very rough outline of the method for determining HOEPA coverage; if the calculations are very close, consult the statute and Regulation Z for more precise guidance.

Note further that in the examples given above, Nicky originated the transactions through Mick.  Accordingly, Mick appears to have acted as a mortgage broker in those examples – thus Nicky would be a “creditor” for TILA purposes based on that transaction alone.  Had Nicky arranged the transaction directly with Joe (i.e., not through a mortgage broker), then Joe would need to prove at least one other instance of Nicky having made a HOEPA loan (within the 12-month period) to establish that Nicky is a “creditor.”  See 12 CFR § 226.2(a)(17).

Strategic Considerations.  The statutory obstacle of proving that party who acquired a homeowner’s property through a sale-leaseback transaction qualifies as a creditor for TILA purposes can usually be overcome in cases where the transaction was arranged through an intermediary – a common model in foreclosure rescue scams.  Assuming the facts are sufficient to meet this requirement in a given case, however, there are other strategic advantages and disadvantages to consider with respect to federal TILA claims.

Among the more positive strategic considerations associated with TILA is the force of its remedial provisions, particularly the availability of rescission and statutory damages upon proof of a material violation (such as failure to give the required disclosures).  See 15 USC §§ 1635, 1640.  Unlike the state law provisions discussed above, a homeowner who proves a TILA violation need not establish a causal link between the violation and her actual damages to obtain relief.  See, e.g., Semar v. Platt Valley Federal Savings & Loan Ass’n, 791 F.2d 699, 704 (9th Cir. 1986) (“Technical or minor violations of TILA or Reg Z, as well as major violations, impose liability on the creditor and entitle the borrower to rescind.”).  

TILA violations can also be comparatively easy to prove, as the evidence establishing the violation can often be obtained from the face of transaction documents, rather than require witness testimony to establish misrepresentations or other misconduct.  On the other hand, the success of a TILA claim in sale-leaseback setting requires a court to look past the form of the transaction and consider the substance – despite favorable case law in this area, in some situations it may be difficult as a practical matter to achieve this objective.

But there are drawbacks to TILA as well.  For instance, because TILA is a federal statute, raising a TILA claim can subject an action to removal from state to federal court.  Where a victim’s best interests are served by remaining in the state court forum, this issue raises potential strategic disadvantage.  One tactical alternative in such an instance is to use the TILA claim to prove a per se violation of the Washington Consumer Protection Act (CPA) or Mortgage Broker Protection Act (MBPA) without actually pleading a count under TILA.  See, e.g., Brazier v. Security Pacific Mortgage, Inc., 245 F.Supp.2d 1136 (W.D.Wash. 2003) (“Failure to make timely disclosures under the MBPA, or federal statutes such as TILA and RESPA, constitutes an unfair or deceptive act or practice in violation of the Washington Consumer Protection Act[.]”).  

Another strategic consideration related to TILA claims pertains to the limitations period on TILA’s rescission remedy, which usually “expire[s] three years after the date of consummation of the transaction or upon the sale of the property, whichever occurs first[.]”  15 USC § 1635(f).  If the “investor” who acquired the foreclosure rescue scam victim’s property has already re-conveyed the property to another party – particularly a person without notice of the victim’s claim to title – a homeowner’s remedy under TILA could be limited to the damages provisions under 15 USC § 1640.  Of course, nothing requires TILA claims to be litigated exclusively of other remedies.



c. Usury, RCW 19.52 et seq. and the Racketeer Influenced & Corrupt 




Organizations Act (RICO), 18 USC § 1961 et seq.
Another federal statute of note with respect to foreclosure rescue scams is the federal enterprise corruption statute, RICO.  18 
USC § 1961 et seq.  RICO prohibits individuals from engaging in or conspiring to engage in racketeering activity or collect unlawful debts, and from collecting money from racketeering activities or collecting unlawful debts.  See 18 USC § 1962.  Although primarily enforced as a criminal statute, RICO also contains extensive civil remedies for persons injured “in business or property” by racketeering activity, including the availability of injunctive relief and triple damages.  See 18 USC § 1964.  Jurisdiction for RICO civil claims is limited by statute to U.S. District Courts.  See 18 USC § 1964.

Although other interpretations may be possible, the clearest application of RICO to foreclosure rescue scam operations arises in the context of usury.  Again, RICO forbids individuals from collecting (or attempting to collect) “unlawful debts.”  18 USC § 1962.  An unlawful debt includes: “a debt … which is unenforceable under State or Federal law in whole or in part as to principal or interest because of the laws relating to usury, and … was incurred in connection with the business of … lending money or a thing of value at a rate usurious under State or Federal law, where the usurious rate is at least twice the enforceable rate[.]”

Under state law, the usury cap for most loans is generally about 12%.  See RCW 19.52.020.  Standard residential mortgages are generally permitted to exceed a 12% interest rate only because state usury laws are generally preempted with respect to such loans under the federal Deregulation and Monetary Control Act, 12 USC § 1735 and Alternative Mortgage Transactions Parity Act, 12 U.S.C. § 3801 et seq.  However, such preemption only applies to mortgage loans issued by certain “covered lenders,” who in turn are regulated by various federal agencies including the Office of Comptroller of Currency and the Office of Thrift Supervision.  See 12 CFR §§ 34.20 et seq., 12 CFR 560.33 et seq.  Generally speaking, “investors” who engage in credit transactions by entering into sale-leaseback transactions with homeowners, secured by deeds to such homes, are seldom if ever “covered lenders” regulated by federal agencies, and thus are not entitled to disregard state usury laws.  

Since, when viewing foreclosure rescue scams as credit transactions, the interest rates derived from the figures regularly exceed twice the permissible interest rate under state law, foreclosure rescue scams are frequently usurious.  Therefore, foreclosure rescue transactions that entail efforts to collect what are essentially usurious mortgages appear to fall within the ambit of RICO – as well as the state usury statute.  Because foreclosure rescue scams regularly entail multiple individual and corporate actors, the conspiracy elements of RICO are useful for attaching liability to numerous parties.  But as with TILA, these claims also rely on persuading a court to address the substance of a sale-leaseback transaction rather than its form.

Part IV. Representing Victims of Foreclosure Rescue Scams


A. Preliminary Information Gathering and Decision-Making

In cases involving suspected foreclosure rescue scams, advocates should look to accomplish three objectives in the beginning client interviews: (i) gather the facts to determine whether a foreclosure rescue scam has taken place (and if so, obtain a rough outline of how the scam worked); (ii) evaluate your client’s objectives and determine feasible goals that will provide tangible benefits to the client; and (iii) decide upon the appropriate strategy and tactics for achieving those objectives.  The following summary is designed to assist advocates in all three phases of this initial stage of representation.



1. Gathering the facts

Much of the information needed to determine whether a foreclosure rescue scam has occurred must come from various documents, particularly HUD-1 statements, deeds and other real estate documents, appraisals and other materials showing the value of the client’s property, and other associated materials.  The rest of the information will generally need to be obtained from your client.  The attached questionnaire is designed to cover most all the important questions typical of foreclosure rescue scam victims.  In addition, be sure to review all the important documents with your client to determine whether the dates and signatures are valid, whether she read the documents before signing them, whether information was added, removed, or changed after she reviewed or signed the documents, etc.  Also be sure to obtain any necessary photographs, witness statements, and other evidence quickly at the outset of the representation.

Note that advocates must often attempt to evaluate foreclosure rescue scam fact patterns with incomplete information, but the essential facts indicating that a foreclosure rescue scam may have occurred are fairly straightforward: (i) the client owned a home with substantial equity (i.e., the property was worth significantly more than the combined liabilities); (ii) another person is claiming title through a conveyance from the client; (iii) the client received none (or only a very small portion) of the equity in return for the conveyance; and (iv) no legitimate justification exists for the client’s loss of equity in the transaction.  The information necessary to identify these four elements can generally be obtained from the client and from publicly-accessible sources:




a. Client owned a home with substantial equity

To determine the amount of equity, you need to compare the value of the property to the amount of combined liabilities.  The first step is determining the value of the property.  An appraisal or other valuation of the property may be available to determine the value of the property.  If not, consider using a property tax assessment (will generally represent an underestimate of the property’s actual value) as a rough guide.  Another resource is Zillow.com, which gives an instant and reasonably accurate estimate of property values.  In appropriate circumstances, you may wish to retain your own expert to conduct an appraisal.

To determine the total of the liabilities, the best resource is a HUD-1 statement from the transaction in which your client (supposedly) sold the property.  The HUD-1 will show the amounts paid to the client’s former lender, as well as any property taxes, consumer liens, utility balances, and other debts that were paid from the “sale” proceeds.  If a HUD-1 is not available, your client may have documents from the old mortgage showing the amount she owed at or near the time of closing (on the sale-leaseback transaction).  A published notice of a foreclosure sale may also contain that information.  




c. Another person claims title through a conveyance from the client
That another person claims title through your client will ordinarily not be in question, as frequently it will have been some title-asserting action by the supposed new owner that prompted your client to seek legal help.  In any event, a deed search on the property should reveal the conveyances and chains-of-title for all the relevant parties.  Assuming the title search produces a deed purporting to convey title from your client to a purchaser, note that the deed will likely bear a tax stamp indicating the reported purchase price of the property (particularly useful for determining the “sale price” in the absence of a HUD-1).




d. Homeowner received none or almost none of the equity

Generally, in a foreclosure rescue transaction the homeowner’s prior mortgage will be paid, but the homeowner will receive no further benefit – or only a small, token benefit – from the transaction.  The transaction documents alone may 
show this – but note that documents can often be misleading on this issue – for instance, a common tactic for making foreclosure rescue scam transactions appear more reasonable is to divert homeowners’ equity into “trust” accounts or to other third-parties, supposedly at the homeowner’s direction.  Thus, the best 
source for determining whether the client received the equity is the client himself – i.e., if the client had five or six figures in home equity and sold his home, it is reasonable to expect the client to remember receiving a check for that equity.




e. No legitimate justification for transaction

Finally, an understanding of the circumstances leading up to the foreclosure rescue transaction is necessary to determine whether some legitimate explanation might exist to account for the client’s loss of equity.  This information can generally only be obtained through a discussion with your client about her state of mind, objectives, and perceptions during the course of the transaction.  This is primarily a cautionary note -- it is difficult to envision circumstances that would justify a transaction in which a person surrenders her home for substantially less than fair market value without understanding the terms and intending to incur the loss, but perhaps not impossible. 



2. Determining Objectives

Assuming the assembled evidence indicates the client was the victim of a foreclosure rescue scam, the next step is to decide upon your client’s objectives.  Whether or not to pursue recovery of the home is usually the most significant decision in this connection.  Generally, a homeowner will always have claims against the various parties to the scam for damages, but depending on the circumstances the homeowner’s ability to preserve or recover the home itself may or may not be a viable alternative.

Where the client desires to recover the property, evaluation of both legal and practical (non-legal) factors are necessary to determine the feasibility of that objective.  The main legal consideration is the viability of the client’s legal claims against the parties now asserting interests in the property.  There are numerous non-legal factors, including: (i) the amount of debt anticipated to remain against the property after the lawsuit; (ii) the client’s economic means; (iii) who currently occupies the property (the client, nobody, or someone else); and (iv) the condition of the property (i.e., present value).

Initially, to recover the property may entail proving legal claims against one or more parties who were not directly involved in the foreclosure rescue scam.  For instance, the person who “purchases” the home from the client may then re-convey the property to a third-party that is able to assert bona fide purchaser status.  Although it can be difficult to predict the viability of the homeowner’s legal claims at the outset of a case, if immediate facts indicate the homeowner is not likely to recover the property due to legal obstacles, then recovering the property may not be an option even if no practical barriers would be insurmountable.

Example: Joe owns a home worth $325,000, but is behind on a $175,000 mortgage to Clash Bank.  Joe conveys the property for $175,000 to Mick, who uses the $175,000 to pay off Clash Bank.  Joe also enters into a lease with Mick to rent the property back.  Mick orally promises Joe the right to repurchase within one year for $175,000, but this promise is not written in any of the transaction documents.  Six months later, Mick offers to sell the house to Nicky for $300,000.  Nicky visits the property and sees Joe living there.  Nicky asks Joe, “Mick says you’re his  tenant.  I’m thinking of buying this house.  What do you think about that?”  Joe replies, “Yes, I’m Mick’s tenant.  I used to own this house but I sold it to Mick.  Now I’m just renting.”  Nicky then pays Mick $300,000 and receives a deed to the house.  Because Joe failed to advise Nicky of Joe’s right to repurchase, and because Nicky paid $300,000 for the property, Nicky is probably a bona fide purchaser for value.  Joe likely will not be able to recover title from Nicky.  

On the other hand, if (before the Mick-to-Nicky sale) Joe had told Nicky something along the following lines: “I’m renting, but I have a right to repurchase.  I owned the property and sold it to Mick, but for a low-ball price and then I have the right to buy it back,” then Nicky would not be a bona fide purchaser, as Nicky would have (actual) notice of Joe’s right or claim in the property.  Then Joe would have a viable legal claim to recover title from Nicky.

Assuming the homeowner can assert viable legal claims against the parties claiming present interests in the home, the various practical concerns must then be addressed.  When evaluating the practical factors, bear in mind that the client’s principal injury from a foreclosure rescue scam will ordinarily be the client’s lost equity – again, the difference between the value of the property and the amount of accumulated debt – not the entire value of the property.  Victims of abusive sale-leaseback transactions are often susceptible to such scams because they have fallen behind on mortgages, often due to the lack of means to service those mortgages.  Legal action designed to make a victim whole will probably not change this circumstance.  

Put another way, the amount of debt on a homeowner’s property before a sale-leaseback scam is often more than the homeowner’s financial means could sustain.  Should the homeowner recover title from a person who paid off that debt, the homeowner can reasonably expect the property will come with an equitable lien (to the “purchaser”) in the same or similar amount.  If the homeowner lacks the means to finance the anticipated equitable lien, recovering the property may not be a viable alternative.

Example: Joe owns a home worth $325,000, but in default on a $175,000 mortgage to Clash Bank.  Joe conveys the property for $175,000 to Mick, and enters into a lease with Mick to rent the property back.  The lease also contains a right to repurchase within one year for $175,000.  Mick uses the $175,000 to pay off Clash Bank.  When Joe is unable to secure a loan for $175,000, the lease and right to repurchase expires.  Mick asserts ownership and demands that Joe vacate as the lease has expired.  Joe disputes Mick’s title, asserting an equitable mortgage claim.  If Joe prevails, the court will award title to Joe but likely subject to an equitable lien for the $175,000 Mick paid to Clash Bank.  Will this be a beneficial outcome for Joe?  Yes – Joe can now sell the home for $325,000.  But Joe may not be able to keep the home long-term unless he can satisfy Mick’s equitable lien.  

Importantly, a homeowner may have other claims that can reduce the amount of a resulting equitable lien, such as damage claims, “rent” payments, or other profits the lienholder may have derived from the transactions.  Still, unless the homeowner has realistic prospects for financing an equitable lien, recovering the home may not be a worthwhile long-term objective.

If the homeowner has moved out of the property, or moves out during the course of litigation, the client’s claims may be affected by what happens to the property during the course of litigation.  The property that the homeowner stands to recover may be different than the property the homeowner left.  Is the property being properly maintained?  Is the property insured?  Is the new “owner” making improvements or doing other work on the property?  Is there a new tenant or other occupant?  Is the property appreciating significantly in value?  Naturally, if changes to the actual (market) value of the property are likely to increase its value, there is more of a reason to pursue the property, and vice-versa – if the property value is likely to decline over the course of litigation, recovering the property may be a less-attractive option.  Note that injunctions and pretrial orders may be available to protect the property from serious changes or damage (and also that parties investing in substantial repairs and improvements may have equitable claims to recoup such expenditures).

Another problem with recovering the home concerns the status of the property during litigation.  If the homeowner is still occupying the property, courts will often order the homeowner to deposit funds (usually on a monthly basis) with the court registry to retain possession of the property while the action is pending.  The amount of the payment is usually the fair rental value of the premises – which may exceed the anticipated monthly payment on a loan secured to pay off an expected equitable lien.  While in some cases the homeowner will be able to avoid this requirement (particularly where the evidence needed to establish the fraudulent nature of the transaction is quickly obtained, or in Chapter 13 Bankruptcy cases), if such an order cannot be avoided the homeowner must be able to produce the funds needed for the monthly deposit or face removal from the property.  The likelihood that such a payment will be required, the amount of the payment, and the homeowner’s ability to make such a payment is therefore another important factor to consider in deciding whether to pursue recovery of the home.

To recap, litigation designed to preserve or recover a client’s home is a sensible alternative only where: (i) there are viable legal claims against the parties presently claiming interests; (ii) the client has the financial means to satisfy anticipated equitable liens; (iii) the client has the financial means to pay any interim escrow orders, if necessary, and (iv) the home is not at risk of material damage or diminution in value during the course of litigation.  

Where preserving or recovering the home is not a sound objective, the clear alternative is to seek a monetary recovery.  Note that seeking a forced a sale of the property is usually still a worthwhile objective (so that the monetary judgment may be satisfied in whole or in part from the proceeds).  

Typically, the crux of a damages claim will be the amount of equity the homeowner lost by reason of the foreclosure rescue scam, augmented by whatever additional claims may exist, such as statutory damages, incidental or consequential losses, statutory multipliers (such as the triple-damages provision of the Consumer Protection Act, RCW 19.86.090), and so forth.  Mental/emotional damages are generally not available unless the homeowner can establish a claim under an intentional tort theory such as outrageous conduct.  See, e.g., Johnson v. Cash Store, 116 Wn. App. 833, 849; 68 P.3d 1099 (2003) (“Damages for emotional distress are not recoverable for a violation of the CPA… Damages for emotional distress are generally limited to claims for intentional torts.”).  Court costs and attorney fees are generally recoverable, especially pursuant to fee-shifting statutes such as the CPA.  RCW 19.86.090.

The following example demonstrates one method for assessing a damages claim on the part of a homeowner victimized by a foreclosure rescue scam:

Joe owns a home worth $350,000, subject to a $200,000 mortgage that is in default.  Mick approaches Joe and offers to help save the home with a home equity loan.  Joe authorizes Mick to obtain a loan and fills out a loan application that Mick provides.  A week later, Mick calls Joe and says, “Good news, you’re pre-approved for a loan.  It will just take a couple weeks to set it up.”  Joe expresses relief at this news and authorizes Mick to arrange a loan closing.  Two weeks later, Mick calls Joe and says “There are some problems with the title work and the closing won’t be for another couple weeks.  But it’s no big deal.”  Two more weeks pass, and Mick reports that the closing “is almost ready to be scheduled.”  Finally, a closing is scheduled for one week before a foreclosure sale.  Mick provides Joe with a “good faith estimate” of the loan terms.  They are not to Joe’s liking, but with only a week remaining before the foreclosure sale Joe agrees to the loan anyway.  Then, a day before the closing, Mick calls Joe and reports, “Bad news.  The loan fell through.  I’m sorry to tell you this but I tried my best.”  Joe replies, “Well surely there must be something you can do.  I’m going to lose my house in a week!”  Mick answers Mick has an “associate,” Nicky, who “buys houses from desperate people.”  Mick agrees to “call Nicky and see if he can help.”  Joe agrees.  The next day, Mick calls Joe back and says “Nicky is willing to buy the property for $200,000.  He’ll lease it back to you for $1,000 per month, and then you can re-purchase the house after one year for $225,000.  I’ll help you get the $205,000 loan.”  

Joe enters into this transaction.  Joe signs a deed to Nicky, who pays off Joe’s mortgage with a $225,000 loan from Clash Bank.  Nicky pays the remaining $25,000 (from the Clash Bank loan) to Mick as a “finders fee.”  Joe pays Nicky $1,500 per month from Joe for 10 months, pays all the utility bills, replaces a broken furnace and does all the yard work during that time.  But Joe can’t afford the eleventh payment.  By now, the house is worth $315,000.  Joe calls Mick about getting the $225,000 loan, but Mick replies “You can’t re-purchase the property until 12 months have passed.  Besides, I’ll need $10,000 up front to get you a loan.”  Joe is not able to make the next $1,500 payment and Nicky serves a 3-Day Pay or Vacate Notice on Joe.  After consulting an attorney, Joe decides he could challenge Nicky’s title, but chooses to pursue a damages claim instead when Joe learns he doesn’t qualify for a $225,000 loan.  

What are Joe’s damages?  Joe has lost between $100,000 and $115,000 of equity (the difference between the value of the home and the amount of Joe’s prior mortgage).  Mick appears to have intentionally violated the MBPA by delaying the closing and working on Nicky’s behalf (in addition to being Joe’s agent), which is a per se CPA violation, so Joe may claim triple damages (up to $10,000).  And viewed as a credit transaction, Joe has essentially “borrowed” $200,000 from Nicky, was assessed an up-front finance charge of $25,000, and paid ten “interest” installments of $1,500 per month.  Were the transaction rescinded, Joe would be entitled to the return of the finance charges.  See 15 USC § 1635.  Thus, one plausible breakdown of Joe’s damages claims would be:


Lost equity: 





$115,000


CPA triple-damages 




$10,000 (max.)


Finance charges paid:




$15,000 (10 mos. @ $1,500/mo.)


Total:






$130,000


B. The Usual Suspects

Most foreclosure rescue scam cases entail a large number of actors.  There is the original homeowner (or multiple homeowners, often a married couple for instance).  There is the “investor” or party who acquires a deed to your client’s home.  There is often an intermediary or “broker” who arranges the transaction between your client and the investor.  The investor may have a separate real estate agent or other representative who helps facilitate the transaction.  Often the investor will use one or more mortgage loans to pay off your client’s previous mortgage, so there will be a lender (or multiple lenders) to deal with.  Some individual actors may work for one or more corporate entities, who thus become implicated in the transaction.  Some scam artists utilize “straw buyers” and involve other individuals to complicate and obscure the abusive nature of the transaction.  Essential paperwork and other actions necessary to carry out the transactions may involve the use of appraisers, title companies, escrow agents, and other third parties.  What follows is a brief description of the parties most frequently involved in foreclosure rescue scam transactions:



1. “Investors”

Every sale-leaseback transaction must have an “investor.”  The “investor” is the person who (i) pays off or reinstates the homeowner’s delinquent mortgage, and (ii) acquires (or purports to acquire) legal title to the property.  Other terms referring to “investors” include “buyer,” “purchaser,” “acquirer,” “vendee,” and so on.  While some investors may actually advance their own funds to pay off the homeowner’s delinquent mortgage, the common practice is for the investor to use a mortgage loan or other financing.  In most instances, the investor’s objective is to make a quick profit by acquiring a person’s home for substantially less than fair market value, then “flipping” or quickly re-selling the property at or near its actual price.  Investors often operate through corporate forms, and thus are generally agents of such corporations.



2. “Arrangers”
Not all sale-leaseback schemes involve “arrangers.”  Some investors approach homeowners and negotiate sale-leaseback transactions directly.  However, many sale-leaseback transactions are set up by third-party intermediaries who connect investors to distressed homeowners.  Because many such “arrangers” are also real estate agents, mortgage brokers, or other real estate industry types, “arrangers” are commonly referred to as “brokers,” “agents,” or other such terms.  Arrangers are often able to develop a special rapport of trust and confidence with a homeowner that results in the homeowner entering into a sale-leaseback transaction on the arranger’s advice – this is particularly true of arrangers who are, or hold themselves out as, real estate or mortgage professionals.  The arranger usually derives some fee or commission from the proceeds of a sale-leaseback transaction; this fee is sometimes disclosed to and approved by the homeowner, sometimes not.  In many situations, the arranger is an agent of the investor, though such entanglements are seldom revealed to the homeowner.  As with investors, arrangers often operate through some corporate form and are thus agents of such corporations.



3. Third-Party Purchasers

Upon acquiring legal title to a foreclosure rescue scam victim’s property, an investor will commonly re-convey the property, or interests within the property, to other third parties.  In most situations, these third-parties will be of two varieties: (i) secured parties, such as mortgage lenders; and (ii) subsequent purchasers.

Because investors generally use mortgage loans, rather than their own funds, to pay off the homeowner’s prior debts on a property, usually at least one lender will claim a security interest in the property.  This party’s concern is to obtain repayment of the loan proceeds it advanced to the investor.  Note that commonly, once a mortgage loan is issued, the lender will discount the note to another company, which may in turn assign the note to another, and so on.  Hence the party claiming the security interest may be a different entity altogether from the original lender that made the loan.

A subsequent purchaser is a party who buys the property (in fee simple) from the investor.  Usually such sales do not occur until after the investor has succeeded in removing the original homeowner from the property, but in some cases investors are able to re-sell properties despite the original homeowner continuing in occupancy.  Some subsequent purchasers are legitimately interested in acquiring the property for their own residential use or possibly seeking to operate the properties as an income-generating rental; others are real estate speculators interested in re-selling the property at an even higher price.  



4. “Straw-Buyers”

In some particularly sophisticated foreclosure rescue scams, investors do not acquire title directly from the homeowner, but through one or more intermediate “straw-buyers.”  The usual reason for using straw-buyers is to mask the abusive transaction terms and possibly to manufacture a “bona fide purchaser” defense for the “investor.”  In reality, straw-buyers are by definition confederates or co-conspirators with the investor, though in a well-designed scam this may be difficult to prove.  An example of this tactic is as follows:

Joe owns a home worth $350,000.  Joe is facing foreclosure on a $125,000 mortgage.  Mick approaches Joe and convinces Joe to enter into a sale-leaseback transaction, whereby Joe will convey the property to “an investor” for $125,000, lease the house back for a year at $1,000 per month, and have the right to re-purchase “for the same price.”  Mick will receive a $10,000 “commission” for “locating a buyer.”  Upon Mick’s instructions, Joe signs a deed to Nicky.  Simultaneously, Nicky signs a deed to Paul.  Paul takes out a $160,000 loan from Clash Bank and gives the proceeds to Nicky, who then pays off Joe’s mortgage, pays Mick $10,000, and keeps $25,000.  Mick collects Joe’s $1,000 “rent” each month for a year, and deposits the money in “B.A.D. Holdings, Ltd.”  At the end of the year, Joe tells Mick, “Okay, I’d like to repurchase the house now.”  Mick agrees to inform “the investor.”  A week later, Joe receives a letter from Paul stating “Although the property is worth far more, I’d be happy to sell the house to you for $300,000.”  Joe sues Paul for specific performance.  Paul argues his is a “bona fide purchaser from Nicky” and denies any knowledge of Joe’s “right to repurchase for the same price.”  



5. Other Parties

In addition to the parties actively involved in a foreclosure rescue scam, carrying out multiple real estate and mortgage loan transaction inevitably involve other third-parties.  Note that in some instances, the third parties may themselves be complicit in the scams (though even where this is so, it is often difficult to detect and impossible to prove).  In some cases where such third-parties have facilitated particularly egregious scams (and were aware of it), advocates may wish to consider liability theories against such third parties.  In most scenarios, however, the importance of third parties will be as sources of documents and other evidence.  Common third-parties involved in foreclosure rescue transactions include:




a. Appraisers and Inspectors

In most any foreclosure rescue scam, an appraisal will be conducted on the property, as the investor will need to obtain an appraisal to secure a mortgage loan.  Real estate appraisers are experts in determining an approximate value of the property based on such factors as the size, location, and amenities of the home, the condition of the property, characteristics of the neighborhood such as crime statistics and school district quality, and by comparing the property to the prices obtained for similar homes recently sold in the area.  Real estate appraisers generally produce a written report setting forth their estimated valuation of the property and the information they reviewed in reaching that figure.  

Real estate purchasers often obtain professional home inspections as well.  A home inspection involves a thorough examination of the property to discover any physical defects or other problems in the structure, plumbing and electrical systems, and so forth.  Home inspectors also report their findings in written documents.

Appraisals are usually scheduled by mortgage brokers in connection with loan applications for borrowers.  In some instances the borrower pays for the appraisal directly, other times the broker will pay the appraiser and receive reimbursement either directly from the borrower or out of the eventual loan proceeds.  Home inspections are most often arranged either by the real estate purchaser or the purchaser’s real estate agent.  Their fees are usually paid directly by the purchaser.  Evidence that a party arranged or paid for an appraisal or home inspection on behalf of another party can help establish an agency relationship between such parties.

An honest appraisal will generally produce the most reliable estimate of a property’s value at a given point in time.  That said, advocates should be on the lookout for suspect appraisals in connection with foreclosure rescue scams.  Note that the higher a property is appraised for, the easier it is for investors to obtain financing to acquire title (ordinarily, a lender will finance up to 80% of the property value at a preferred interest rate, and may finance up to 100% (or even more, in some cases) at a higher interest rate if the borrower carries “purchase money insurance (PMI)”).  Yet the lower the appraisal, the less abusive a sale-leaseback transaction may appear.  Certain “miracle appraisals,” where the property is appraised at a value substantially lower than its probable worth, yet sufficiently high to enable the investor to obtain financing on preferred terms, should raise red flags in this regard.




b. Real Estate Settlement Agencies

Most real estate closings, and virtually all closings involving a mortgage loan, are handled by a real estate settlement agency, such as a law firm, title company, escrow agency, etc.  The settlement agent receives instructions from the various parties, prepares essential documents (including the HUD-1), and oversees the signing of the documents.  Usually the settlement agency will also perform the title search necessary to verify that the seller has good title, but sometimes this service is contracted out to yet another company.  The settlement company will hold funds and documents in escrow, and disburse them to the appropriate parties at the appropriate times.  The settlement agency is therefore often the best source of transaction documents and evidence in a foreclosure rescue scam case.

Note that some advocates have considered whether real estate settlement agencies may be held liable for providing closing services in transactions that are clearly abusive and unfair to homeowners.  Particularly where egregious transaction terms are apparent on the face of the closing documents, this idea may have merit.




c. Notaries Public

Certain documents essential in foreclosure rescue transactions – particularly deeds and other real estate conveyances – are generally notarized at the time of signing.  In most instances, the notary witnessing the signature will be an employee or agent of a title company or other settlement firm.  In some cases, however, deeds and other documents are executed outside the normal real estate settlement process and are notarized by other persons.  These notaries can often be important witnesses to events in a foreclosure rescue scam.  Information about notaries can be obtained from the Washington Department of Licensing.   




d. Contractors/Construction Firms

Many foreclosure rescue scam scenarios entail construction work and improvements to the property.  As the investor’s ultimate objective is usually to re-sell the home, the most common improvements tend to be cosmetic repairs and other work expected to make the property easier to re-sell or possibly increase the ultimate value of the property (by more than the cost of the improvements).  Who chooses what improvements will be made, who chooses the contractor, who pays for the improvements and how, what the improvements are – all these questions may provide important insight into the nature of the relationship between the investor and the homeowner (i.e., landlord-tenant or debtor-creditor).  

Also, construction projects may serve ulterior purposes for foreclosure rescue investors.  Projects that render the premises unpleasant or uninhabitable may drive a homeowner out of a property.  Ongoing work that makes the property difficult or impossible to sell at market value can frustrate a homeowner’s effort to preserve her equity (for instance, by selling the property at fair market value and using the sale proceeds to “repurchase” the property from the investor before conveying title to the new buyer).  


C. Litigation: Choosing Your Forum

Naturally, one of the earliest decisions an attorney must make when litigating a foreclosure rescue scam action on behalf of an aggrieved homeowner is choosing which court to file the action in.  Depending on the circumstances of a particular case and the characteristics and objectives of specific plaintiffs, there may be as many as three viable alternatives: superior court, federal district court, or federal bankruptcy court.  While the factors leading an advocate to choose one forum over another often depend to a great extent on local factors (such as the composition of the bench in a particular court, the demographic profile and political tendencies of the prospective jury pool, the speed and efficiency of a particular court’s docket, the attorney’s comfort level with a particular court, etc.), a few substantial considerations that remain the same in most all cases will be discussed herein.



1. Superior Court

Because so many of the most directly-applicable laws prohibiting consumer fraud and deceptive practices are either state statutes, common law theories, or equitable doctrines, Superior Court is certainly a natural forum for a foreclosure rescue scam lawsuit.  As a court of general jurisdiction, federal claims can also be raised and litigated in Superior Court.  Importantly, a state court action may be necessary where the homeowner needs an order quieting title or similar state law remedy.



2. Federal District Court

In cases where the plaintiff raises at least one federal claim, another possible forum is U.S. District Court (note that “diversity” jurisdiction will seldom, if ever, be an option in foreclosure rescue scenarios as the principal parties will usually always be residents of the same state).  Federal District Courts can also hear and decide related state law claims, but be aware that federal courts may decline to assert jurisdiction over related state law claims, particularly where the state law claims are “predominant.”  Probably most common reason for choosing to litigate in federal court as opposed to Superior Court is when an advocate’s experience and knowledge leads her to believe that the federal bench or jury pool in her area would be more favorable to her client’s position than the local Superior Court bench and bar would be.    



3. Federal Bankruptcy Court

The third potential forum is an adversary proceeding in U.S. Bankruptcy Court.  Where the facts and circumstances of the case are such that the homeowner would substantially benefit from reorganizing his debts under a Chapter 13 bankruptcy plan, the bankruptcy court offers distinct advantages.  First, upon filing a bankruptcy petition, the homeowner is entitled to an automatic stay that can immediately delay any eviction or foreclosure proceedings that might be ongoing.  Second, many advocates believe that bankruptcy judges, who are accustomed to discharging and erasing debts altogether, even for substantial sums of money, are often more inclined to award relief to homeowners than are judges in traditional courts.

D. Evictions & DefensesPRIVATE 
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1.
General. 
In transactions that purport to be sales with leases and rights to repurchase, the purchaser/lessor may file an unlawful detainer action to recover possession from the seller/lessee if there has been a default under the lease or the purchaser/lessor is asserting other possessory rights.  The threshold question is usually how to accurately characterize the relationship between the parties to the transaction.  

If the sale and lease with repurchase rights are invalid, then there is no landlord-tenant relationship and, therefore, no unlawful detainer jurisdiction to recover possession.  If the sale and lease with repurchase rights are valid, then there would be a landlord-tenant relationship between the parties that is probably covered by the Residential Landlord-Tenant Act (RLTA) and resulting unlawful detainer jurisdiction (a lease with an option to purchase a single family dwelling is covered by the RLTA unless the agreement has been approved in writing by the tenant’s attorney; RCW 59.18.415).

If the lease with repurchase rights is construed as an option that has already been exercised or as a real estate purchase and sale agreement, then there may also be no landlord-tenant relationship and no unlawful detainer jurisdiction.  Those relationships would probably be excluded from RLTA coverage by RCW 59.18.040(2).   Landlord-tenant relationships that are not covered by the RLTA or the Manufactured/Mobile Home Landlord-Tenant Act, RCW 59.20, would, nevertheless, be covered by common law real property principles, contract principles, and the Unlawful Detainer Act, RCW 59.12.  Again, an unlawful detainer action pursuant to RCW 59.12 would not be available if there is no landlord-tenant relationship between the parties. 

2.
Unlawful detainer action as special statutory proceeding.  The unlawful detainer action is a special statutory procedure for the recovery of rental property. RCW 59.12.  It is summary in nature, in derogation of the common law, and is strictly construed in favor of the tenant.  Housing Authority v. Terry, 114 Wn.2d 558 (1990);  Wilson v. Daniels, 31 Wn.2d 633 (1948); Sullivan v. Purvis, 90 Wn. App. 456 (1998).  See Stoebuck, Vol. 17 WASHINGTON PRACTICE, Chap. 6 Landlord and Tenant (1995);  Fredrickson, Vol. IC WASHINGTON PRACTICE, Chap. 88 Termination of Tenancies and Unlawful Detainer (1997).
3.
Claims and defenses in unlawful detainer actions.  Defendants may present a variety of legal and equitable defenses and set-offs in an unlawful detainer action.  Defendants should beware, however, of the possible res judicata and collateral estoppel effects of litigating or not litigating title issues in an unlawful detainer action.  See Kelly v. Powell, 55 Wn. App. 143 (1989).


a.
Pleading Affirmative Defensesbtc  \l 4 ".
Pleading Affirmative Defenses"
.  Defenses such as lack of jurisdiction over the person or subject matter, insuffi​ciency of process or service of process, or failure to state a claim upon which relief may be granted should be set forth in the answer if not made in a motion.  CR 12(b) and (h).


b.  Real party in interest and capacity to maintain action.  An unlawful detainer action must be prosecuted in the name of the real party in interest. CR 17.  If the real party in interest is a corporation (or probably a partnership or association as well) it must be represented by a licensed attorney. Lloyd Enters. v. Longview Plumbing,  91 Wn. App. 697 (1998).  Objections to the capacity of the party initiating the suit should be raised in the answer.  CR 9(a), CR 17.  Those objections may include failure of a person or entity conducting business under an assumed name to allege filing of a proper certificate.  RCW 19.80.040.  See Reese Sales Co., Inc. v. Gier, 16 Wn. App. 664 (1977).  But see Griffiths & Sprague Stevedor​ing Co. v. Bayly, Martin & Fay, Inc., 71 Wn.2d 679 (1967).


c.
Claim of Ownership or No Landlord-Tenant Relationship.  Chapter 59.12 RCW applies by its terms only to landlord-tenant relationships.  RCW 59.12.030; Turner v. White, 20 Wn. App. 290 (1978).  In cases where there is no landlord tenant relationship but there is a dispute as to possession, the party out of possession must ordinari​ly bring an ejectment action under RCW 7.28 rather than an unlawful detainer action (e.g. buyer/seller disputes, former employees who resided on premises as term of employment, family members who never paid rent).  See Puget Sound Inv. Group, Inc. v. Bridges, 92 Wn. App. 523 (1998).  Unlawful detainer is, however, authorized to recover possession after a nonjudicial deed of trust foreclosure or real estate contract forfeiture. RCW 61.24.060; RCW 61.30.100(2​)(c).  See Savings Bank v. Mink, 49 Wn. App. 204 (1987).
Although title cannot be quieted in an unlawful detainer proceeding, the defendant can assert an owner​ship claim as an affirmative defense in an unlawful detainer action.  Proctor v. Forsythe, 4 Wn. App. 238 (1971); Snuffin v. Mayo, 6 Wn. App. 525 (1972); Sundholm v. Patch, 62 Wn.2d 244 (1963).  See also Kelly v. Powell, 55 Wn. App. 143 (1989) (requesting specific performance of an exercised option to purchase).  If issues of ownership remain unresolved in a quiet title action, determining the right to possession in an unlawful detainer action may be premature. Pearson v. Gray, 90 Wn. App. 911 (1998).

d.
Equitable Defenses.  Most of the equitable defenses that can be asserted in an ordinary civil action, including estoppel, laches, and waiver, may also be asserted in an unlawful detainer action.  See CR 8(c); CR 12(b).

Equitable defenses are expressly authorized in unlawful detainer actions covered by the RLTA, RCW 59.18.400, and the court, on a number of occasions, had recognized the right to raise equitable defenses prior to the passage of the RLTA.  See Andersonian Inv. Co. v. Wade, 108 Wash. 373 (1919); Income Properties Inv. Corp. v. Trefethen, 155 Wn. 493 (1930); Thisius v. Sealander, 26 Wn.2d 810 (1946); Motoda v. Donohoe, 1 Wn. App. 174 (1969); Shoemaker v. Shaug, 5 Wn. App. 700 (1971).  See also First Union Management v. Slack, 36 Wn. App. 849 (1984); Port of Longview v. IRM, Ltd., 979 P.2d 917 (1999)(Commercial case).
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 Setoffs and counterclaims"
.  The RLTA permits tenants to assert any set-off arising out of the tenancy.  RCW 59.18.400.  A set-off is any demand of a like nature that can be asserted against a party in a civil action upon an express or implied contract.  The ability to raise a set-off as a defense is purely statutory, Fischer Flouring Mills Co. v. U.S., 17 F.2d 232, 235 (9th Cir. 1927), and must be pleaded.  RCW 4.32.150.  Judgment may be entered on a set-off that exceeds the plaintiff's demand.  RCW 4.56.075.  There continues to be authority that a set-off cannot be asserted in an unlawful detainer action that is not covered by the RLTA. Young v. Riley, 59 Wn.2d 50 (1961).
Although there are few decisions describing the types of claims that can be asserted as set-offs in unlawful detainer actions, tenants should be able to claim any damages resulting from the landlord's failure to perform any of its contractual or statutory obligations (e.g. payment of utility bills which are the landlord's obligation).  Foisy v. Wyman, supra; Tipton v. Roberts, 48 Wash. 391 (1908)(tenant repair costs as set-off); Gentry v. Krause, 106 Wash. 474 (1919); Parks v. Lepley, 160 Wash. 287 (1931); Reichlin v. First National Bank, 184 Wash. 304 (1935).

Although set-offs that arise out of the tenancy may be asserted in a residential unlawful detainer proceeding that is covered by the RLTA, general counterclaims are still not permit​ted unless they would prove facts that excuse the tenant's breach.  See, however, Munden v. Hazelrigg, 105 Wn.2d 39 (1985), which permits general counterclaims, cross-claims, etc., when right to possession ceases to be an issue and the matter is converted to a general civil action.

Ordinarily, a tenant may not assert a counter​claim in an unlawful detainer action. Young v. Riley, 59 Wn.2d 50 (1961).  The court may, however, have jurisdiction to decide the merits of a counterclaim that is essential to determin​ing right to possession.  "If the counterclaim, affirmative defense, or setoff excuses the tenant's failure to pay rent (or other breach), then it is properly asserted in an unlawful detainer action."  Heaverlo v. Keico Indus., 80 Wn. App. 724, 728 (1996) citing Munden v. Hazelrigg, supra.  See also, Kelly v. Powell, 55 Wn. App. 143 (1989); Sprincin v. Sound Conditioning, 84 Wn. App. 56, 65 (1996). 

Notwithstanding these authorities, in Housing Authority v. Terry, 114 Wn.2d 558 (1990), the court restated generally that counterclaims are not permitted in unlawful detainer actions.  This language, however, is dicta in a decision that dismissed the action against the tenant on other grounds.  The tenant had actually asserted an "affirmative defense" seeking "reasonable accommodation" for his handicap in the form of a Section 8 certificate that would have allowed him to vacate the premises and move to another subsidized unit.  In this way, the affirmative defense would not have excused the breach or even contested possession.

4.
Rent escrow requirements.  Civil 435
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Payment into Court Registry"
In 1983 the Landlord-Tenant Act was amended to add a new section, RCW 59.18.375, that provides for payment of rent into the court registry under certain limited circumstances.  As a general rule, the court has no authority to condition the tenant's right to defend an unlawful detainer upon payment of rent in the court registry, except as provided in RCW 59.18.375.  RCW 59.18.​370-410.  This procedure can only be utilized if (1) there is a landlord-tenant relationship covered by the RLTA and resulting unlawful detainer jurisdiction; (2) it’s an eviction based upon nonpayment of rent; and (3) the eviction summons contains the necessary RCW 59.18.375 language. 

RCW 59.18.375 is an optional procedure that the landlord can use only in eviction actions based upon nonpayment of rent.  Under this section, the landlord can request that the tenant be evicted before a hearing or trial unless the tenant either:


1.
Pays into the court registry the amount of rent alleged to be owing and continues to pay the monthly rent as it becomes due, while the action is pending; or


2.
Submits a signed and sworn statement that he or she does not owe the rent claimed to be owing because of a legal or equitable defense or a set-off arising out of the tenancy.

If a landlord intends to use this procedure, the summons must give the tenant notice of how to comply.  The tenant must either tender the rent into the court or file a sworn response that rent is not owing within seven days after service of the summons or seven days after notice that the summons and complaint have been filed (if the action was served before it was filed).  If the tenant denies that rent is owing, the written denial must be a sworn statement and must be filed in addition to filing the answer to the complaint.  

If the tenant does not comply with the above requirements, but still answers the complaint and asserts defenses, the court can issue the writ of restitution but should not enter a judgment until after a trial or hearing on the amount of rent that is owed. RCW 59.18.375(3). But see, Duvall Highlands, LLC v. Elwell, 104 Wn. App. 763 (2001).  A tenant who has appeared or answered but has not complied with RCW 59.18.375 should, nevertheless, be served with notice of the motion for a writ of restitution. CR 5(a).

Tenants who are defending an unlawful detainer on the basis that they do not owe the amount of rent claimed to be due should not have to pay rent into the court registry as a condition of obtaining a hearing before a writ of restitution is issued.  Under RCW 59.18.375, those tenants who do not deny that the amount of rent claimed to be due is owing but allege other procedural defenses, such as service of an improper notice, may have to either tender rent into the court registry or succeed on a motion to dismiss before the seventh day, to avoid issuance of the writ of restitution before a hearing or trial.

The only other provision for payment of rent into the court registry is in RCW 59.18.380.  This section is similar to a stay of execution or supersedeas bond and is applicable if a landlord prevails at a show cause hearing in a nonpayment of rent unlawful detainer action.  The tenant can post a bond to stay execution of any writ until a final judgment is entered after trial except in the case of some drug-related evictions.  RCW 59.18.390.
5.
Show cause hearings.  7tc  \l 3 ".
Show Cause Hearing"
PRIVATE 
atc  \l 4 ".
The Order to Show Cause"
RCW 59.18.370, et seq. provides for an optional procedure to have a pretrial hearing to determine if the landlord should be restored to possession immediately (i.e. have a writ of restitution issued).  This procedure is referred to as a show cause hearing and generally is conducted by a court commission​er, the civil motion judge or the presiding judge.  Only the court can order the tenant to appear at a show cause hearing.  RCW 59.18.370.  


a.
Order to show cause.  The order to show cause must specify a hearing date that shall not be less than seven nor more than thirty days from the date of service on the tenant.  RCW 59.18.370.  The tenant may answer orally or in writing at the show cause hearing.  RCW 59.18.380.  A show cause hearing scheduled fewer than seven days from the date of service should be stricken. Canterwood Place v. Thande, 106 Wn. App. 844 (2001).  If the court authorizes service of the order to show cause by mail, then service is deemed complete on the third day following the date of mailing, unless the third day fall on a Saturday, Sunday, or legal holiday. CR 5(b)(2)(A). 


PRIVATE 
b.
Issuing the writ.btc  \l 4 ".
Issuing the Writ"
  
The court will examine the parties and witnesses orally at the show cause hearing and ascertain whether the plaintiff has the right to be restored to possession of the property.  The rules of evidence apply and witnesses must ordinarily appear personally for examination.  The standard which the court must use in making this determination is not clear.  RCW 59.18.380 provides as follows:



". . . and if it shall appear that the plain​tiff has the right to be restored to posses​sion of the property, the court shall enter an order directing the issuance of a writ of restitution . . ."

Defendants should argue that the appropriate standard is the same as summary judgment and that the only time a writ of restitution may be issued before trial is where the plaintiff can demonstrate that there is no genuine issue as to any material fact and that the plaintiff is entitled to a writ as a matter of law.  CR 56.  This is a reasonable construction of the requirement that the court find that the landlord has the right to be restored to possession of the property.  

This interpretation is expressly or impliedly endorsed in cases that hold that the court should not make rulings at a preliminary hearing which impair the defendant's right to a jury trial or to adequately present defenses when the defendant has demonstrated a factual dispute.  See Tuschoff v. Westover, 60 Wn.2d 722 (1962); Hartson Partnership v. Goodwin, 99 Wn. App. 227 (2000); Housing Authority v. Pleasant, 126 Wn. App. 382 (2005).

Housing 250.25[40]

PRIVATE 
c.
Granting other relief at hearing.ctc  \l 4 ".
Granting Other Relief at Hearing"

 The court may also grant or deny other relief requested by the plain​tiff if it determines that the plaintiff is or is not entitled to the relief as a matter of law.  RCW 59.18.​380.  The court may also grant or deny the relief requested by the defendant at the show cause hearing including dismissal of the plaintiff's complaint.  RCW 59.18.380.

Civil 2505

d.
Housing 250.32

Housing 250.30PRIVATE 
Bonds.etc  \l 4 ". 
Bonds"
  If a writ of restitution is issued at the show cause hearing in an unlawful detainer based upon nonpayment of rent, the tenant can stay execution of the writ by paying into the court registry or to the plain​tiff the rent and court costs determined to be owing plus the monthly rent as it becomes due, until a final hearing on the merits.  RCW 59.18.380.  This is a separate provision from the prehearing payment provisions of RCW 59.18.375 describ​ed above.  The tenant may also stay enforcement of the writ pending trial by posting a bond in evictions for reasons other than nonpayment of rent, except some drug-related evictions.  RCW 59.18.390.  The landlord must post a bond to indemnify the tenant if a writ of restitution is issued in any unlawful detainer prior to final judgment. See Meadow Park v. Canley, 54 Wn. App. 371 (1989).

e. Jury trial.  Factual issues in unlawful detainer actions must be tried by a jury unless a jury is waived.  RCW 59.12.130.  A jury is waived if the jury demand is not filed before the case is set for trial. The process of demanding a jury and the conduct of a jury trial are governed by Rules 38 and 39 of the Civil Rules for Superior Court.  Thompson v. Butler, 4 Wn. App. 452 (1971).  The court may direct a verdict as in other civil cases.  Peterson v. Crockett, 158 Wash. 631 (1930).  If the issues raised are primarily equitable, the court may exercise its discretion and strike the jury demand.  Thompson v. Butler, supra; See Himpel v. Lindgren 159 Wash. 20 (1930).

Housing 250.25[20]
It is arguably error for the court to decide material factual issues at either a show cause hearing or an expedited trial if it deprives the defendant of the opportunity to have the case heard by a jury.  See Tuschoff v. Westover, 60 Wn.2d 722 (1962); Hartson Partnership v. Goodwin, 99 Wn. App. 227 (2000); Housing Authority v. Pleasant, 126 Wn. App. 382 (2005). See, however, Meadow Park v. Canley, 54 Wn. App. 371 (1989).

6.   Unlawful detainer actions after nonjudicial deed of trust foreclosures.   There are a number of cases that appear to limit the ability of borrowers to challenge nonjudicial deed of trust foreclosures in unlawful detainer actions.    See, e.g., Steward v. Good, 51 Wn.App. 509 (1988); Koegel v. Prudential Mut. Savings Bank, 51 Wn.App. 108 (1988); Peoples Nat’l Bank of Washington v. Ostrander, 6 Wn.App. 28 (1971).  While it is undoubtedly preferable to contest the default or restrain the sale before the sale is conducted, the right to contest the sale should not be deemed waived even when it is exercised after the sale if the purchaser at the sale was not a stranger to the transaction or if the borrower lacked notice of the right to enjoin the trustee's sale or lacked actual or constructive knowledge of a defense to foreclosure prior to the sale.  
In Cox v. Helenius, 103 Wn.2d 383 (1985) the court allowed defenses to be raised that the sale was void because of defects in the foreclosure process itself even though the case was initially an unlawful detainer action brought after the sale.  In Savings Bank of Puget Sound v. Mink, 49 Wn. App. 204 (1987) the court held that a number of defenses raised by the appellant were not properly assertable in an unlawful detainer action but referenced Cox v. Helenius, supra, and noted: “the Supreme Court recognized that there may be circumstances surrounding the foreclosure process that will void the sale and thus destroy any right to possession in the purchaser at the sale.”

In Cox, the Court recognized two bases for post-sale relief: defects in the foreclosure process itself, i.e., failure to observe the statutory prescriptions and the existence of an actual conflict of interest on the part of the trustee.

7.
Attorney fees.  A landlord who prevails in an unlawful detainer action may be awarded costs and reasonable attorney's fees. RCW 59.18.410.  A tenant who prevails in an unlawful detainer action may be awarded costs and reasonable attorney's fees, as well. RCW 59.18.290(2); Soper v. Clibborn, 31 Wn. App. 767 (1982).  The defendant may be deemed the prevailing party when the plaintiff takes a voluntary nonsuit. Walji v. Candyco, Inc., 57 Wn. App. 284 (1990); Andersen v. Gold Seal Vineyards, 81 Wn.2d 863 (1973) (long-arm statute); Western Stud Welding v. Omark Industries, 43 Wn. App. 293 (1986).  A party may recover reasonable attorney's fees even if legal services are provided at no cost (except when a tenant covered by the RLTA prevails on a retaliation defense - RCW 59.18.250). Holland v. Boeing Company, 90 Wn.2d 384 (1978); Harold Meyer Drug v. Hurd, 23 Wn. App. 683 (1979).  RCW 4.84.330 may also authorize an award of reasonable attorney’s fees to the prevailing party if provided in the rental agreement, notwithstanding the limitations on attorney’s fees specified in RCW 59.18.230(2)(c). Wright v. Miller, 93 Wn. App. 189 (1998). 
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8.
PRIVATE 
Housing 255.1PRIVATE 
11tc  \l 3 ".
Ejectment"
Ejectment.  11tc  \l 3 ".
Ejectment"
Although the unlawful detainer action is the procedure most frequently used for evicting tenants, it is not the only procedure available.  A landlord may also proceed by way of ejectment. Petsch v. Willman, 29 Wn.2d 136 (1947); Verline v. Hyssop, 2 Wn.2d 141 (1940); Honan v. Ristorante Italia, 66 Wn. App. 262 rev. den. 120 Wn.2d 1009 (1992)

The procedure for ejectment is contained in RCW 7.28.010 et seq.  Although a landlord need not serve one of the notices specified in RCW 59.12.030 to commence an ejectment action, the procedure is seldom used.  It is commenced with a regular statutory twenty-day summons; there is no provision for pretrial writs of restitution; there is no statutory priority over other civil actions, and there is no statutory right to either reasonable attorney's fees or double damages if the landlord prevails.

Ejectment could conceivably be used where the landlord has substantial monetary claims against a tenant that could not be recovered in an unlawful detainer action due to the court's limited jurisdiction.  If the landlord could recover possession relatively quickly through the use of summary judgment or preliminary injunctive relief, then it may be able to avoid the necessity of bringing successive actions by combining its damage claims with an ejectment action.

Ejectment may be the only procedure available for evicting a tenant at will due to the fact that a tenancy at will does not fit into any of the notice categories described in RCW 59.12.030 and therefore a landlord may not utilize an unlawful detainer action.  This may also be true for other occupants who are not considered tenants.  Turner v. White, 20 Wn. App. 290 (1978).  See also Najewitz v. Seattle, 21 Wn.2d 656 (1944); 1C Wash. Prac., Methods of Practice, § 88.8 (4th ed.); 17 Wash. Prac. Real Estate: Property Law, § 6.16 (2d ed.); 20 WASH. L. REV. 169 (1945).


E. Discovery in Foreclosure Rescue Scam Cases

The evidence needed to unravel a foreclosure rescue scam and prove its abusive terms ordinarily comes from documentary evidence generated by multiple parties, some of whom may be potential defendants in an action and others who may not be.  These documents will generally come from three chronological periods -- before the scam takes place; during the course of the scam; and in the aftermath of the scam.  

Documents from before the scam tend to indicate information such as the amount of the homeowner’s equity, the status of the homeowner’s prior mortgage, steps the homeowner took to avoid foreclosure (other than the rescue scam transaction), and other facts about the homeowner’s circumstances ante.  Usually the bulk of the documentary evidence will consist of materials generated during the course of the scam, ranging from advertising materials and other documents used to solicit the homeowner, to purchase agreements, deeds, and mortgages executed in facilitation of the scam.  Finally, after the homeowner has entered into the rescue scam transaction, additional materials may exist showing the conduct and relationship of the parties during the term of a “lease-back” agreement, steps the homeowner may have taken to repurchase the property, or steps the “purchaser” or others may have taken to frustrate the homeowner’s right to repurchase.  

Thus, one of the most critical tasks in effectively litigating a foreclosure rescue scam is to obtain these essential materials.  In most cases, the homeowner will have at least some of these documents, but the homeowner will probably never have all of them.  Thus, further discovery is essential to obtain the missing documents – or, in some instances, to establish that documents which would ordinarily exist in fact do not.  This requires knowing what documents exist (or should exist), who should have them, and how to get them.  What follows is a list and description of the documents that generally exist at each stage of a foreclosure rescue scenario, the natural custodians of such documents, and how to obtain them.  



1. Before the Foreclosure Rescue Scam



a. Closing documents from prior mortgages and home purchase

Documents: Deed from seller to client, HUD-1 from that transaction, client’s prior mortgage, promissory note and TILA statement, escrow agreement, purchase agreement, appraisal, home inspection report

Use: Establishing background information about the client’s acquisition of the property, including purchase price and value of property at the time, amount of down any payment, amount of debt financed on property, amount of monthly payments and interest rates, terms of any second mortgage or home equity loan, etc.  These documents are generally of limited utility unless recent 

Source: Homeowners will often have these materials.  If not, copies should be available from the settlement agency or title company that closed the transaction.  If not, deeds and mortgages can be obtained from the County Registrar of Deeds; mortgage information can be obtained from the prior lender, purchase agreements from the client’s or the seller’s real estate agency, appraiser and inspectors should have copies of old appraisals and inspection reports 



b. Other documents from client’s prior mortgage lender


Documents: mortgage statements, notices of delinquency, notices of foreclosure sale, letters from the lender encouraging loan workout plans

Use: Establishing information about the client’s financial circumstances leading up to the foreclosure rescue scam, establishing the amount of debt on the property, amount of monthly payments and interest rates, amount of client’s delinquency, amount of time before foreclosure sale, any loan-workout plans that may have been available, etc.

Source: Homeowners will often have these materials.  If not, the lender will.  With a release from the homeowner, the lender may provide the materials promptly by an informal request.  Failing that, the homeowner may submit a Qualified Written Request for the information under RESPA (see 12 USC § 2605), although this may take up to 60 days.  Once a lawsuit is filed, the documents may be obtained more quickly by subpoena



c. Documents concerning client’s other efforts to avoid foreclosure


Documents: real estate listing agreement, comparative market analysis, loan application, pre-approval notice, rate “lock-in” agreement, mortgage broker service contract, etc.

Use: Evidence that a homeowner pursued other methods of avoiding foreclosure (such as a home equity loan or standard sale), but abandoned those efforts in favor of the “rescue” scam helps establish a causal link between the scam artists’ misconduct and the homeowner’s losses

Source: Clients will often have these materials.  If the real estate agency or mortgage broker the client was working with was not involved in the rescue scam, the materials should also be available from that person informally.  Failing that, the documents can be subpoenaed.  If the real estate agent or mortgage broker was a party to the scam, then formal discovery under CR 34 is probably necessary.  Be sure to request the broker or agent’s entire file, even including the inside and outside covers of the file (where important notes are sometimes scribbled.


2. During the Course of the Foreclosure Rescue Scam



a. Advertising, Solicitation Materials






Documents: flyers, printed advertisements, business cards, etc.

Use: These documents may contain representations or promises the scam perpetrators made to the homeowner that induced him to enter into the transaction, may demonstrate the nature of the services the homeowner expected from the scam artists, may establish affiliations or agency relationships between defendants, are useful to demonstrate the “public interest” element of a CPA claim, may indicate that the scam artist held herself out as a person with expertise in a certain field, etc.

Source: Clients will often have these materials.  The scam artist may have a website or other publicly-disseminated materials that may be available; other materials may be obtained through formal discovery such as CR 34 requests.  



b. Documents showing homeowner’s relationship to other parties


Documents: service contracts, real estate listing agreement, mortgage broker fee disclosures, “borrower’s rights” statements, credit counseling agreements, etc.

Use: Documents showing the nature of the client’s relationship to other parties to the transaction may be helpful (or harmful) in establishing an agency or fiduciary duty on the part of a defendant to disclose information or provide honest advice to the homeowner, to disclose fees or other material facts, etc.

Source: Clients will often have these materials.  Otherwise formal discovery such as CR 34 requests may be needed to obtain such materials.  Be sure to request the broker or agent’s entire file, even including the inside and outside covers of the file (where important notes are sometimes scribbled).  Note that some commercial relationships require that written contracts or fee disclosures be prepared – thus the absence of such documents may itself establish a CPA or MBPA claim 



c. Transaction Documents







Documents: Real Estate Purchase and Sale Agreement, Seller Disclosure Statement, Residential Lease (rental agreement), Option to Purchase (or other “right to repurchase” agreement), real estate deeds (quitclaim, warranty, etc.), mortgage payoff statements, escrow instructions, HUD-1 Settlement Statement, promissory note & mortgage, escrow disbursement log, loan application(s), good faith estimate, Truth-In-Lending Disclosure Statement, excise tax affidavits, appraisals, title searches, notary logs and photocopies of IDs

Use: These are usually the most important documents, as they set forth the actual written terms of the transaction (though the written terms commonly differ from the transaction terms as orally represented to the homeowner); note here that in some cases, the absence of critical documents may be a significant issue 

Source: Clients will often have some of these materials, but generally not all of them.  Particularly where the transaction was closed by a third-party settlement agency, most or all of the documents can be subpoenaed.  Other materials in the custody of the defendants can be obtained through formal discovery.


3. After the Closing



a. Documents showing homeowner’s relationship to new buyer

Documents: Residential Lease (rental agreement), Option to Purchase (or other “right to repurchase” agreement), landlord-tenant notices, rent receipts, canceled checks, correspondence between client and others

Use: These documents can indicate whether a bona fide landlord-tenant relationship existed between the parties after the closing, establish payments your client made to other parties, reveal efforts to frustrate your client’s right of repurchase, etc.

Source: Clients will often have some of these materials, otherwise they will generally be held by the defendants and discoverable through CR 34.



b. Documents showing subsequent transactions on the property


Documents: Purchase & Sale agreements, construction permits and contracts, real estate listing agreements, notices & correspondence to client, etc.

Use: These documents can demonstrate a new buyer or investor’s intention to re-sell the property to others or to frustrate the original homeowner’s right of repurchase, etc.

Source: Clients may have some of these materials; if you are aware of who the other parties to these subsequent transactions are, materials in the possession of such parties may be subpoenaed; otherwise the documents will generally need to be obtained via CR 34 discovery

Appendix A. Initial Client Interview Checklist – Foreclosure Rescue Scams

I. Background

Name:














Current Address:











Telephone:




E-Mail:







Date of Birth:






Is client employed?  FORMCHECKBOX 
Yes   FORMCHECKBOX 
No 

If yes, where





Type of work:





If unemployed, how long:



 Reason:






What is client’s monthly income:


 Source:






Does client have any substantial assets:


 FORMCHECKBOX 
 Savings (amount:







)


 FORMCHECKBOX 
 Stocks/Bonds/Securities (value:





)


 FORMCHECKBOX 
 Real Estate (describe:







)


 FORMCHECKBOX 
 Other: (describe:








)

Education: 


 FORMCHECKBOX 
 Less than H.S. Graduate
 FORMCHECKBOX 
 College graduate (field:


)


 FORMCHECKBOX 
 HS Graduate/Equivalent
 FORMCHECKBOX 
 Post graduate (field:


)


 FORMCHECKBOX 
 Some college


 FORMCHECKBOX 
 Other (describe:



)

Race/Ethnicity:












Is English client’s primary or first language?   FORMCHECKBOX 
Yes   FORMCHECKBOX 
No 


If no, what is: 



 


Is client able to communicate in English?  



 FORMCHECKBOX 
 Yes, very well



 FORMCHECKBOX 
 Yes, but very limited



 FORMCHECKBOX 
 Yes, but somewhat limited

 FORMCHECKBOX 
 Not at all


How does client operate with limited English proficiency?



 FORMCHECKBOX 
 Client does best he can with limited English skills, no assistance



 FORMCHECKBOX 
 Relative/friend translates



 FORMCHECKBOX 
 Other interpreter



 FORMCHECKBOX 
 Client relies on others to handle affairs requiring English language ability



 FORMCHECKBOX 
 Other: 













 FORMCHECKBOX 
 None of the above

Number of people in household: 

 Adults  
 Children


Names of other adults:











Relationship of client to other adults:








Is client still living at the same property as the one involved in the foreclosure rescue transaction?   FORMCHECKBOX 
Yes   FORMCHECKBOX 
No


If no, the address of the property:










When did client move out: 











Why did client move out: 











Where is client living now?



 FORMCHECKBOX 
 Purchased other residence

 FORMCHECKBOX 
 Staying with friends/relatives



 FORMCHECKBOX 
 Renting other residence

 FORMCHECKBOX 
 Living in shelter/homeless



 FORMCHECKBOX 
 Motel/temporary residence

 FORMCHECKBOX 
 Other:





Does client, or other member of client’s household, have any medical or mental health problems (i.e., potential disabilities)?  FORMCHECKBOX 
Yes   FORMCHECKBOX 
No


If so, please check all that apply:


 FORMCHECKBOX 
 Client has mental health issues:










Care providers:












Releases obtained?   FORMCHECKBOX 
Yes   FORMCHECKBOX 
No


 FORMCHECKBOX 
 Client has medical/physical problem(s):









Care providers:












Releases obtained?   FORMCHECKBOX 
Yes   FORMCHECKBOX 
No


 FORMCHECKBOX 
 Client has substance abuse issue (current or historical)



Care providers:












Releases obtained?   FORMCHECKBOX 
Yes   FORMCHECKBOX 
No


 FORMCHECKBOX 
 Client has other condition that may be a disability:








Care providers:












Releases obtained?   FORMCHECKBOX 
Yes   FORMCHECKBOX 
No

II. The Property

When did client acquire the property? 




How did client acquire the property?


 FORMCHECKBOX 
 Purchased



Sale Price:


  Down Pmt:

  
 Financed: 





Lender:












 FORMCHECKBOX 
 Inherited



Amount of debt at time of acquisition:









Lender/lien-holder: 











 FORMCHECKBOX 
 Other:














Lien-holder:











Did client ever re-finance the property?  FORMCHECKBOX 
Yes   FORMCHECKBOX 
No

If yes, lender:





 Amount:





Reason for refinance:










Description of property:






 FORMCHECKBOX 
 Single family house



Number of bedrooms:



 FORMCHECKBOX 
 Duplex, Triplex, 4-Plex, Townhouse

Number of bathrooms:



 FORMCHECKBOX 
 Condo 





Approx. Sq. Footage:




 FORMCHECKBOX 
 Other





Lot size:













 FORMCHECKBOX 
 Garage   FORMCHECKBOX 
 Basement  FORMCHECKBOX 
 Pool


Estimated fair market value:



Today:


  At time of foreclosure rescue:





Condition of property:


 FORMCHECKBOX 
 No significant problems


 FORMCHECKBOX 
 Minor defects (describe):










 FORMCHECKBOX 
 Substantial problems (describe): 









 FORMCHECKBOX 
 Uninhabitable

Has property been appraised or a value otherwise assessed?


 FORMCHECKBOX 
 Appraisal
(Source: 




Value:

, Date:

)


 FORMCHECKBOX 
 Market Analysis (Source: 



Value:

, Date:

)


 FORMCHECKBOX 
 Property Tax Assessment (Value:

, Date:

)


 FORMCHECKBOX 
 Other: (Source: 




Value:

, Date:

)

Any other distinguishing features of the property:




















III. The Foreclosure

Did client default on a mortgage or lien?  FORMCHECKBOX 
Yes   FORMCHECKBOX 
No


If yes, to whom? 




  When: 






Reason for the default:











Was a foreclosure sale scheduled?  FORMCHECKBOX 
Yes   FORMCHECKBOX 
No  If yes, date: 





Notice of sale was published (where, when):








If client did not default on a mortgage or lien, was client at risk of default?


 FORMCHECKBOX 
 Yes – client owed monthly payments that exceeded client’s means


 FORMCHECKBOX 
 Yes – client could not afford taxes, insurance, upkeep, other costs of property


 FORMCHECKBOX 
 Yes – other reason:










 FORMCHECKBOX 
 No

What did client do to avoid foreclosure (other than entering into the rescue scam transaction)


 FORMCHECKBOX 
 Client attempted to reinstate mortgage



Describe efforts:












Did client obtain assistance?   FORMCHECKBOX 
Yes   FORMCHECKBOX 
No  If yes, from whom: 



 FORMCHECKBOX 
 Client attempted to refinance mortgage



Describe efforts:












Did client obtain assistance?   FORMCHECKBOX 
Yes   FORMCHECKBOX 
No  If yes, from whom: 



 FORMCHECKBOX 
 Client attempted to sell property



Describe efforts:












Did client obtain assistance?   FORMCHECKBOX 
Yes   FORMCHECKBOX 
No  If yes, from whom: 



 FORMCHECKBOX 
 Client filed Chapter 13 Bankruptcy or took other legal action



Describe efforts:












Did client obtain assistance?   FORMCHECKBOX 
Yes   FORMCHECKBOX 
No  If yes, from whom: 




 FORMCHECKBOX 
 Other:












IV. The Sale-Leaseback Transaction

Who is the main person the client dealt with to arrange the sale-leaseback transaction?

Name:




 Company(ies): 








How did the client come to meet this person (the “facilitator):


 FORMCHECKBOX 
 The facilitator approached the client in person (where

; when 
)


 FORMCHECKBOX 
 The facilitator contacted the client by phone (when




)


 FORMCHECKBOX 
 The facilitator otherwise solicited the client (how:




)


 FORMCHECKBOX 
 Client responded to advertising materials from the facilitator (how:

)


 FORMCHECKBOX 
 Client was referred to the facilitator by another (who:



)


 FORMCHECKBOX 
 Client solicited the facilitator another way (describe:



)


 FORMCHECKBOX 
 Other:












How did the facilitator describe herself to the client?


 FORMCHECKBOX 
 As a mortgage broker


 FORMCHECKBOX 
 As a foreclosure prevention expert


 FORMCHECKBOX 
 As a real estate agent


 FORMCHECKBOX 
 Other:





 FORMCHECKBOX 
 Other real estate/mortgage expert
 FORMCHECKBOX 
 Did not describe nature of expertise

 FORMCHECKBOX 
 As a credit/debt counselor


What services did the facilitator tell the client she would provide?


 FORMCHECKBOX 
 Obtain a home equity loan or other standard financing


 FORMCHECKBOX 
 Help sell the home (or locate a buyer to sell for best possible price)


 FORMCHECKBOX 
 Negotiate with client’s original lender for favorable reinstatement terms


 FORMCHECKBOX 
 Credit counseling/debt management services


 FORMCHECKBOX 
 Advice/assistance in filing for bankruptcy


 FORMCHECKBOX 
 Finding an investor to buy home and lease back to client


 FORMCHECKBOX 
 Help with financing improvements, rehabilitation of the property


 FORMCHECKBOX 
 Other:













Did the client execute any written service contract with the facilitator?


 FORMCHECKBOX 
 Yes, and client has a copy


 FORMCHECKBOX 
 Yes, but client did not receive a copy


 FORMCHECKBOX 
 Yes, but client lost her copy


 FORMCHECKBOX 
 No


Did the client entrust the facilitator with any money?


 FORMCHECKBOX 
 Yes (amount:


 purpose:





_)


 FORMCHECKBOX 
 No


Did the client pay, or promise to pay, any fees or commissions to the facilitator?


 FORMCHECKBOX 
 Yes (agreed to pay $


; reason:




)


 FORMCHECKBOX 
 No



Did the facilitator actually collect any money from or through client?



 FORMCHECKBOX 
 Yes, client paid money directly (amount:


)



 FORMCHECKBOX 
 Yes, fee collected from proceeds of a transaction (amount:_

)



 FORMCHECKBOX 
 Yes, fee obtained other way (describe:




)



 FORMCHECKBOX 
 No


Where did the client interact with this facilitator?



 FORMCHECKBOX 
 Client’s home




 FORMCHECKBOX 
 Facilitator’s office



 FORMCHECKBOX 
 Client’s place of business


 FORMCHECKBOX 
 Facilitator’s home



 FORMCHECKBOX 
 Public places (list:


)
 FORMCHECKBOX 
 Other:






 FORMCHECKBOX 
 Over the telephone/by e-mail


Who did the client believe this facilitator was working for?


 FORMCHECKBOX 
 Client thought the facilitator was working for client, i.e. “client’s agent”


 FORMCHECKBOX 
 Client thought the facilitator was working for someone else (who:


)


 FORMCHECKBOX 
 Client thought the facilitator was working for client and others (who:

)


 FORMCHECKBOX 
 Client was unsure whom the facilitator was working for

Did the client agree to enter into a transaction (concerning his home) based on discussions with the facilitator?   FORMCHECKBOX 
Yes   FORMCHECKBOX 
No


What terms did the client believe the transaction would have?


 FORMCHECKBOX 
 Client to convey house to another person?  (Who:




)


 FORMCHECKBOX 
 Client to be paid for deed to house? (How much:




)


 FORMCHECKBOX 
 Client to remain in house under lease? (How long

; Rent:


)

 FORMCHECKBOX 
 Client to repurchase house? (When:


; Price:


)


 FORMCHECKBOX 
 Other:













 FORMCHECKBOX 
 Other:












 FORMCHECKBOX 
 Other:













 FORMCHECKBOX 
 Other:












Why did the client believe the transaction would have the above terms?


 FORMCHECKBOX 
 Oral representations by the facilitator


 FORMCHECKBOX 
 Oral representations by another (who:





)


 FORMCHECKBOX 
 Written transaction documents contained such terms


 FORMCHECKBOX 
 Other:












Was a real estate closing or like event arranged?  FORMCHECKBOX 
Yes   FORMCHECKBOX 
No


If so, when:












Where did it take place?


 FORMCHECKBOX 
 An escrow or title company (







)


 FORMCHECKBOX 
 The facilitator’s place of business (






)


 FORMCHECKBOX 
 A public place (









)


 FORMCHECKBOX 
 Client’s home


 FORMCHECKBOX 
 Other:













Did the client attend the closing?  FORMCHECKBOX 
Yes   FORMCHECKBOX 
No


If so, who all was present? 









Does a deed purporting to convey title of the client’s property exist?  FORMCHECKBOX 
Yes   FORMCHECKBOX 
No


Did the client sign the deed?  FORMCHECKBOX 
Yes   FORMCHECKBOX 
No


If so, where did the client execute the deed? 









Why was the client at that location? 








Who else was present?









Did the client know it was a deed when she signed it?  FORMCHECKBOX 
Yes   FORMCHECKBOX 
No



If not, what did the client think she was signing? 







What caused that impression? 









Who does the deed convey the property to? 









Does the client know the grantee? 








When was the deed executed? 











Does the deed bear the correct date? 








What did the client expect in return for the deed? 








Did the client receive the expected benefit(s)? 






V. After the Transaction

Did your client remain in the property after the transaction?  FORMCHECKBOX 
Yes   FORMCHECKBOX 
No


Did the client sign a written lease?  FORMCHECKBOX 
Yes   FORMCHECKBOX 
No



If so, what was the term of the lease?








Did your client retain possession for the entire term?




 FORMCHECKBOX 
 Yes, and continues to occupy the property month-to-month




 FORMCHECKBOX 
 Yes, and signed another lease thereafter




 FORMCHECKBOX 
 Yes, but then moved out of the property




 FORMCHECKBOX 
 Client still occupies property, but lease term has not expired




 FORMCHECKBOX 
 No, client evicted during term of the lease




 FORMCHECKBOX 
 No, client moved out during term of the lease




 FORMCHECKBOX 
 Other:












How much was the monthly rent?









Did your client pay any rent? 




 FORMCHECKBOX 
 Client paid all rent (total amount:


)




 FORMCHECKBOX 
 Client paid some of the rent (totals paid, unpaid:

/
)




 FORMCHECKBOX 
 Client did not pay any of the rent (total demanded:


)



If client paid rent, whom did she pay?









How was rent collected:




 FORMCHECKBOX 
 Client sent the money by mail (address:



)




 FORMCHECKBOX 
 Client delivered the money to:










 FORMCHECKBOX 
 Rent was “pre-paid” by land transaction




 FORMCHECKBOX 
 A person would come to the house to collect (who:


)




 FORMCHECKBOX 
 Other:











Who paid the water bill:  



 FORMCHECKBOX 
 Client    FORMCHECKBOX 
 New “owner”


Who paid the electric bill:
 


 FORMCHECKBOX 
 Client    FORMCHECKBOX 
 New “owner”


Who paid the gas bill: 



 FORMCHECKBOX 
 Client    FORMCHECKBOX 
 New “owner”


Who paid the garbage bill: 



 FORMCHECKBOX 
 Client    FORMCHECKBOX 
 New “owner”


Who paid for the insurance on the property: 
 FORMCHECKBOX 
 Client    FORMCHECKBOX 
 New “owner”


Who maintained the yard/landscaping:  

 FORMCHECKBOX 
 Client    FORMCHECKBOX 
 New “owner”


Were repairs or improvements made?   FORMCHECKBOX 
Yes   FORMCHECKBOX 
No  If yes, what:






 Who paid for the repairs or improvements:  FORMCHECKBOX 
 Client    FORMCHECKBOX 
 New “owner”


Did client receive any landlord-tenant notices from the “new owner:”


 FORMCHECKBOX 
 3-Day Pay or Vacate Notice(s)  Reason:








 FORMCHECKBOX 
 3-Day “Nuisance” Notice(s)  Reason:








 FORMCHECKBOX 
 10-Day Comply or Vacate Notice(s)  Reason:







 FORMCHECKBOX 
 20-Day Termination of Tenancy Notice  Reason:







 FORMCHECKBOX 
 48-Hour Inspection/Enter Premises Notice(s)  Reason:






 FORMCHECKBOX 
 Other Notices:











Was there a right to repurchase the home associated with the transaction?  FORMCHECKBOX 
Yes   FORMCHECKBOX 
No


What was price for repurchase: 








Was a deadline imposed for exercising right to repurchase?   FORMCHECKBOX 
Yes   FORMCHECKBOX 
No



If so, how long was deadline: 








Did client attempt to exercise right to repurchase?


 FORMCHECKBOX 
 Yes, and was able to repurchase the house


 FORMCHECKBOX 
 Yes, but was not successful because:








 FORMCHECKBOX 
 No, because:












What steps did the client take to attempt to repurchase:


 FORMCHECKBOX 
 Contacted mortgage broker or bank about financing



Who, when:












 FORMCHECKBOX 
 Applied for a loan (where:







)



Was financing approved?  FORMCHECKBOX 
Yes  (in what amount:_____________)   FORMCHECKBOX 
No


 FORMCHECKBOX 
 Had discussions with new “owner” about repurchasing



When:














Content, result of discussions:









 FORMCHECKBOX 
 Other:












Did the “new owner” remove, or attempt to remove, the client from the property?


 FORMCHECKBOX 
 Yes, by demanding client relocate (orally or in writing)


 FORMCHECKBOX 
 Yes, by serving an unfiled unlawful detainer complaint on client


 FORMCHECKBOX 
 Yes, by filing an unlawful detainer action against client


 FORMCHECKBOX 
 Yes, by bringing an action for ejectment or quiet title against client


 FORMCHECKBOX 
 Yes, by changing locks, disrupting utility service, or similar method


 FORMCHECKBOX 
 Yes, by other method:











 FORMCHECKBOX 
 No, but client moved anyway


 FORMCHECKBOX 
 No, client still in property

If any court action was filed against client, what is the status of the action:


 FORMCHECKBOX 
 Case was dismissed (Date:







)


 FORMCHECKBOX 
 Default Judgment entered against client (Date:




)


 FORMCHECKBOX 
 Judgment on the Merits entered against client (Date:



)


 FORMCHECKBOX 
 Case is still pending (Status:







)

If client is no longer living in the property, when did client move out:





Has the property been re-sold or conveyed to other parties (since the sale-leaseback transaction)?  FORMCHECKBOX 
Yes   FORMCHECKBOX 
No  If yes, to whom:









Has client met the subsequent purchaser(s)?   FORMCHECKBOX 
Yes   FORMCHECKBOX 
No



If so, did client inform subsequent purchaser(s) of client’s claim?   FORMCHECKBOX 
Yes   FORMCHECKBOX 
No

What prompted client to seek legal assistance:








Other Notes:













Homeowner defaults on mortgage loan – what are options?





Reinstate: Homeowner cures the default, keeps property, loan continues as before








Refinance: Homeowner takes out new loan to pay off old loan; new loan terms should be more affordable








Sell: Homeowner sells property for fair market value – pays off loan, keeps equity





Homeowner fails to fulfill terms of lease and/or repurchase agreement – homeowner loses home and all equity





Foreclosure Rescue Scam: Homeowner conveys house for below market value; leases back, anticipates re-purchasing property in future








New “owner” unwilling to re-sell (or demands higher price) -- homeowner loses home and all equity








Repurchase agreement omitted from written documents -- homeowner loses home and all equity











�“If a credit services organization is in compliance with RCWA � HYPERLINK "http://apps.leg.wa.gov/RCW/default.aspx?cite=19.134&full=true" \l "19.134.020#19.134.020" �19.134.020�(1), the salesperson, agent, or representative who sells the services of that organization is not required to obtain a surety bond and establish a trust account.” (RCWA 19.134.030).
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